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Procurement La Commission 


Review de revision ; 
Board des marchés publics 
of Canada du Canada 

Chairman Président 


The Honourable Pierre Blais 
Minister of Consumer 

and Corporate Affairs 
House of Commons 
Room 356, Confederation Building 
Ottawa, Ontario 
K1A OA6 


Dear Minister Blais: 


Pursuant to subsection 22(1) of the Canada-United States Free Trade Agreement Implementation 
Act, Iam pleased to submit to you, for tabling in Parliament, the first annual report of the Procurement 
Review Board of Canada. This report covers the operations of the Board for the year 1989. 


Yours sincerely, 


G.A. Berger 
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Chairman’s message 


am pleased to present the first annual 

report of the Procurement Review Board 
for the period from its creation on January 1, 
1989 to December 31, 1989. In addition to 
covering the operations of the Board for the full 
calendar year, the report contains information 
on developments that might influence our 
activities in the current year. 

The establishment of the Procurement Re- 
view Board is a significant point of departure 
from traditional Canadian ways of dealing with 
bid protests on government contracts and 
reflects a growing tendency within Canadian 
public administration to have both policies and 
institutions geared to more openness and 
transparency in the carrying out of govern- 
ment business. In this sense, it mirrors long- 
standing administrative and legal arrange- 
ments in the United States whereby bid pro- 
tests may be launched on federal government 
contracts, be they for goods, services or con- 
struction, regardless of value. 

In contrast, it is generally acknowledged 
that the bid protest system currently in place in 
Canada is limited in its application. For most 


federal government procurements, suppliers, 
Canadian and otherwise, must still approach 
procuring departments directly to resolve a 
problem, or else be prepared to mount a chal- 
lenge in court. 

A major activity of the Board in its first year 
has been the administrative work associated 
with the establishment of a new organization. 
Policies, systems and procedures were formu- 
lated and implemented to enable the Board to 
operate, now and in the future, in as economi- 
cal and efficient a manner as possible, taking 
into account the need to be fair and thorough. 

With regard to the actual operations of the 
Board under its current mandate, the first 
year’s activities were relatively modest. While 
the ultimate motivation for the establishment 
of the Board was the Canada-U.S. Free Trade 
Agreement, all seven of the complaints filed 
with the Board up to December 31, 1989 came 
from Canadian companies. Although it is too 
early to say what impact these cases will have 
on the manner in which procurement is carried 
out in the Government of Canada, we believe 
they show that the Board is operating in a 
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manner that fulfills Canada’s obligations 
under Section 1305.3 of the Free Trade Agree- 
ment to ‘‘introduce and maintain... equitable, 
timely, transparent and effective bid challenge 
procedures...” 

It must be remembered, however, that the 
establishment of the Procurement Review 
Board is but one part of a system adopted 
under the Free Trade Agreement ‘‘to promote 
fair, open and impartial procurement proce- 
dures.’’ The major burden for implementing 
these procedures falls on the purchasing agen- 
cies and requisitioning departments who must 
ensure that government requirements are pre- 
sented at such a time and described in such a 
way that they encourage real competition to 
take place. The Free Trade Agreement specifi- 
cally requires the government to put in place a 
system that will ‘provide sufficient trans- 
parency in the procurement process to ensure 
that the bid challenge system operates effec- 
tively.”’ 

To the extent that potential suppliers see fit 
to bring complaints, the processes and reme- 


dies of the Board can be triggered quickly and 
easily. The Regulations provide that ‘‘all pro- 
ceedings before the Board shall be dealt with as 
informally and expeditiously as the circum- 
stances and considerations of fairness permit.”’ 
As a matter of policy, we have attempted to 
‘tailor’ all the systems and procedures of the 
Board to be as ‘“‘user friendly’’ as possible. I 
would encourage any comments or sugges- 
tions to help us achieve this objective. In this 
regard, during the past year the Board formally 
solicited comments on its rules of procedure 
and guidelines for payment of compensation 
and the awarding of costs. 

The initial mandate given to the Procurement 
Review Board under the Free Trade Agreement 
Implementation Act was, by its nature, very 
narrow, being restricted to those procurements 
falling within Chapter 13 of the Free Trade 
Agreement. At the same time, the Act gave the 
Governor-in-Council the ability to expand the 
mandate of the Board to cover other contracts. 
In this context, in its first year of operation the 
Board has been providing technical advice to 


those officials who have been working on the 
proposed Intergovernmental Agreement on 
Government Procurement. 

This Agreement, if approved, would remove 
barriers that limit the ability of Canadian 
suppliers to bid on federal, provincial and terri- 
torial government goods procurements above 
$25,000. The Procurement Review Board is a 
viable option to handle bid protests for federal 
contracts under this Agreement and is being 
considered to provide the framework under 
which provincial and territorial bid disputes 
could be handled as well. In addition, the cur- 
rent round of Multilateral Trade Negotiations 
under the auspices of GATT could influence the 
work-load of the Board. Under existing arrange- 
ments, bid protests on Canadian government 
contracts falling under the GATT Procurement 
Code are not under the jurisdiction of the 
Board. 

Developing and putting into place a mecha- 
nism such as the Board requires the coopera- 
tion and dedication of many. I would like to 
take this opportunity to thank all of them and 
note particularly Ms Elisabeth Nadeau and Mr. 


Michael Jolicoeur, respectively former Secre- 
tary to the Board and Legal Counsel, for their 
invaluable contribution in establishing the 
Board. As well, the Board was capable of being 
fully operational as of January 1, 1989 only 
through the cooperation and strong support it 
received from the departments of Supply and 
Services, Public Works and Consumer and 
Corporate Affairs, the Public Service Commis- 
sion and the Treasury Board Secretariat. I 
would like to thank our American counterparts 
from the General Accounting Office and the 
General Services Administration Board of Con- 
tract Appeals for sharing their experience ona 
whole range of matters. Finally, I would like to 
express my appreciation to the Board's staff 
and advisors for helping to create what I hope 
will be recognized as a useful component of the 
governmental procurement system in Canada. 


G.A. Berger 
Chairman 


Introduction 


he Free Trade Agreement (FTA) 

between Canada and the United 
States that came into effect January 1, 1989 
gives businesses of both nations more oppor- 
tunity to supply the goods each government 
buys. Basically, the FTA did this by lowering 
the ‘‘dollar threshold” at which the govern- 
ment procurement provisions of the General 
Agreement on Tariffs and Trade (GATT) come 
into force. The lower limit of the threshold is 
$31,000 (equivalent to US$25,000) and the 
upper limit, $213,000. The threshold is ad- 
justed every two years. 

The Procurement Review Board of Canada, 
as Set up, strengthens GATT procedures for bid 
challenges when the procurement in question 
falls between the FTA thresholds. Its principal 
role is to investigate complaints by suppliers 
alleging that the process in Canada has not 
been carried out fairly, and subsequently to 
recommend ways to correct the situation where 
the allegations prove to be legitimate. As noted 
above, the services of the Board are available 
to both Canadian and U.S. suppliers. 


Official notices of the commencement of the 
Board's operations were placed in government 
publications in both Canada and the United 
States inJanuary 1989. A notice of the Board’s 
operations appears in each week’s issue of 
Government Business Opportunities, the offi- 
cial Canadian publication on procurement pub- 
lished by Supply and Services Canada. Notices 
of cases before the Board and resulting deter- 
minations appear in both Government Busi- 
ness Opportunities and the Canada Gazette 
Part I. 

The Board put together an information kit 
containing relevant sections of the GATT Agree- 
ment on Government Procurement, the Free 
Trade Agreement and the Act, the Procurement 
Review Board Regulations, as well as a booklet 
entitled ‘‘A Guide to the Operations of the Pro- 
curement Review Board.’ These kits were 
available by mid-January, 1989 and more than 
2,500 copies were distributed to Members of 
Parliament, the media, interested companies, 
associations and government departments, as 
well as to U.S. and Canadian government offi- 
ces in both countries. 


The Board’s mandate 
and powers 


stablished under Part II of the 

Free Trade Agreement Implemen- 
tation Act, the Board has the powers of a super- 
ior court of record with respect to attendance at 
hearings, the swearing in and questioning of 
witnesses, the production and inspection of 
documents, and the enforcement of its orders. 

The Board is an administrative tribunal. It is 
an independent body with no direct interest in 
government procurement other than ensuring 
fair treatment for suppliers interested in doing 
business with the Government of Canada. It is 
also entitled to make recommendations to a 
government institution on any aspect of its 
procurement. 

Canadian and U.S. suppliers of eligible 
goods who believe that Canadian government 
institutions have not treated them fairly in the 
bidding process or the awarding of contracts 
can lodge a written complaint with the Board 
within time limits laid down in the Regula- 
tions. The Regulations require proceedings to 


be dealt with ‘‘as informally and expeditiously 
as the circumstances and considerations of 
fairness permit.” 

For the complainant's part, the challenge 
will be allowed to proceed if complete and valid 
documentation is made available within speci- 
fic time limits. The Board’s decision to accepta 
complaint for investigation has to take the fol- 
lowing points into consideration: 

1. the procurement had an estimated value 
between $31,000 and $213,000 (as 
adjusted every two years) at the time of 
solicitation; 

2. the goods are being procured by an eli- 
gible entity (these include most federal 
departments and some agencies, such 
as the Canada Post Corporation, but 
Transport Canada, Fisheries and Oceans 
and Communications Canada are exclu- 
ded, as are any goods considered neces- 
sary for national security or national 
defence purposes); 


3. the contract relates to goods, i.e. the 
service component must be incidental to 
the acquisition of the goods and less 
than 50 per cent of the total value; and 

4. the goods to be purchased meet the cri- 
teria of origin as defined in the Procure- 
ment Chapter of the Free Trade Agree- 
ment. 

Where the Board decides to commence an 
investigation and a contract has not yet been 
awarded, the Act provides that the Board may 
order the government institution to postpone 
award of contract, unless it certifies that ‘‘the 
procurement is urgent or that a delay would be 
prejudicial to the public interest.”’ 

The Board is required to make a determina- 
tion within 90 calendar days of receiving a 
complete and valid complaint. There is also a 
provision for an ‘‘express option,’’ in which 
the time frame is halved. 


The Board can recommend to the procuring 
agency a number of remedies including the 
reissuing or re-evaluation of the tenders, ter- 
mination of the contract and its award to the 
complainant, or the award of compensation to 
a complainant. It can also award reasonable 
costs related to filing the complaint and prepa- 
ring the bid. Alternatively, it can dismiss the 
case. 

The Act provides that a government institu- 
tion shall endeavour to implement the recom- 
mendations of the Board to the greatest extent 
possible. Any government agency that does 
not intend to implement the recommendations 
in full must document its reasons within ten 
days. The Board is required to report this to 
Parliament in its annual report, along with the 
details of all other cases that come before it 
during the year. Any refusal to accept the 
Board’s recommendations in full or in part 
does not affect the awarding of costs. 


How the Board operates 
The organization 


he Board can have up to five mem- 

bers, including a chairman, all of 
whom are appointed by the Governor-in- 
Council. Their term is not to exceed five years, 
but members can be re-appointed. Under the 
Regulations, they must have knowledge and 
experience related to public-sector procure- 
ment. The Board reports to Parliament through 
the Minister of Consumer and Corporate 
Affairs. The Chairman is the Chief Executive 
Officer and is responsible for the Board’s ope- 
rations, including the allocation of work to its 
members. 

The Secretary to the Board, under the general 
direction of the Chairman, provides day-to- 
day support services to the organization. This 
includes giving policy advice and overseeing 
the technical work of investigating complaints 
and coordinating communications activities. 
The Secretary also exercises authority over the 
staff, manages the budget and oversees the 
preparation of the annual report. 

The General Counsel reports to the Chair- 
man, and gives legal advice to the Board and 
staff on questions of law, procedure and 
interpretation. 


Chairman of the Board Members 


—————— — — = of the 


Chief Executive Officer Board 


General 


Counsel Secretary to the Board 


Director, Director, 
Research Cost 
and Analysis | | Determinations 


Registrar 


The Director, Research and Analysis inves- 
tigates complaints by potential suppliers and 
prepares cases for presentation to the Board. 

The Director, Cost Determination makes 
recommendations on costs and compensation 
where a complaint is upheld. 

The Registrar looks after all documentation 
and correspondence to and from the Board, 
and makes arrangements for holding hearings. 


The process 


Once the basis of the complaint is discovered 
(see flow chart below), there are two paths that 
a potential supplier has the option of pursuing. 
The complainant may choose to take the com- 
plaint to the government institution or to have 
the Procurement Review Board review the 
complaint in the first instance. The Board 
encourages complainants to attempt to resolve 
the issue first with the government institution 
in question. 

If the complainant is not satisfied with the 
response received from the government insti- 
tution, or if the complainant chooses not to 
pursue this option and files directly with the 
Board, then the Board reviews the complaint in 
accordance with its Regulations. First, the 
complaint is checked against the criteria for 
filing. The complainant is advised of any defi- 
ciencies in the complaint so that they may be 
corrected within the specified time limit. Once 
the complaint is admissible as filed, the com- 


plainant is sent a formal acknowledgement of 
receipt and the government institution is sent a 
copy of the complaint. 

In accordance with the Regulations, the 
Board has five days to determine whether the 
complaint will be accepted as valid. During 
that period, the Board considers whether it will 
order the government institution to postpone 
awarding the contract until the investigation is 
complete. (If the government institution cer- 
tifies, in writing, that the procurement is 
urgent or that a delay would be prejudicial to 
the public interest, the Board will not make the 
above ‘‘stop order.’’) 

The Board reviews the complaint for its fea- 
tures that affect jurisdiction, i.e. the estimated 
value and eligibility of the procurement, the 
origin of the goods and the eligibility of the 
supplier. If the complaint was filed within the 
specified time limits and if it meets with the 
criteria as spelled out by the Board’s Regula- 
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tions, then the investigation starts. If, on the 
other hand, the complaint has been determined 
to be invalid, the board dismisses it. 

If the complaint has been accepted as valid, a 
copy is sent to the contractor (if applicable) 
and any intervenors of record. An official 
notice of the complaint is also published in the 
Canada Gazette Part I and in Government 
Business Opportunities. 

As per the Board’s Regulations, the govern- 
ment institution has 25 days after receipt of its 
copy of the complaint to file a report res- 
ponding to the allegations made. The complai- 
nant is sent a copy of the government institu- 
tion’s report, and in turn has seven days to 
submit comments. These comments are then 
forwarded to the government institution and 
any intervenors. 

The investigation now moves on to the 
interviewing of any parties or individuals who 
can provide further substantiation and insight. 
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To this end, the Board may also choose to 
examine various files and to obtain other 
documents. 

Once this stage of the investigation has been 
completed, the Board reviews the information 
collected and decides whether it now has suffi- 
cient evidence to make a determination, or 
whether a hearing should be held. If the Board 
chooses to hold a hearing, interested parties 
are notified and pertinent witnesses are re- 
quested to attend. The Board then makes a 
determination, which may consist of recom- 
mendations to the government institution and 
the awarding of costs to a prevailing com- 
plainant. 

The government institution is notified of the 
Board’s decision, and has either 10 days to 
advise the Board why it will not implement the 
Board’s recommendations or, alternatively, 60 
days to report on full implementation. (Orders 
with regard to the payment of costs must be 
abided by.) All other parties are informed. 


Summary of complaint 
activity 


uring the first year a number of 

suppliers contacted the Board, 
but only seven complaints were formally 
presented to the Board for which complaint 
files were opened. Of these, four were accepted 
for investigation under the provisions of the 
Act and Regulations. The remaining three were 
dismissed by the Board for jurisdictional 
reasons. 

Two of the complaints, accepted for investi- 
gation, were submitted prior to bid closing, 
first to the purchasing department and then to 
the Board. Once the Board became involved, 
however, the government departments quickly 
acknowledged the points made by the com- 
plainants. As a result, the tenders were can- 
celled, specifications rewritten and tenders re- 
invited. What is significant here is the effect 
that an independent body had in resolving 
these complaints in an effective and timely 
manner. 

The other two complaints, accepted for inves- 
tigation, were still in progress as of December 
31, 1989. One of these cases was resolved on 
January 18, 1990 with the Board making a 
determination that the complainant was the 
prevailing party. 

The complaints filed with the Board raised a 
number of important procurement issues. A 
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discussion of these issues with references to 
the appropriate complaint follows. 


Jurisdiction 

The three complaints that were dismissed by 
the Board all touched on different aspects of 
the Board’s jurisdiction. One complaint (Dun- 
lop Contracting, O3PRFUSXX-238-0001) 
dealt with a contract issued by an entity of the 
U.S. Government. The Board only deals with 
complaints froma ‘‘governmental institution”’ 
that is listed for Canada in Annex 1304.3 of the 
Canada-U.S. Free Trade Agreement. A com- 
plaint about a U.S. government procurement 
would be handled by the U.S. government. A 
second complaint (Nican Electronic Corpora- 
tion, 389PRD66T9I-021-0002) involved a pro- 
curement that, according to the documentation 
submitted, commenced on November 2, 1988. 
Since the Board’s mandate came into effect 
January 1, 1989, this complaint could not be 
viewed as falling within the Board’s jurisdic- 
tion. A third complaint (LANSPLUS Inc., 
D89PRF6645-021-0007) related to a procu- 
rement that had an estimated value exceeding 
the upper limit allowed by Section 15 of the Act 
and could not be accepted by the Board. 


Disposition of complaints 
received in 1989 


Withdrawn by complainant: 
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a@ Complaints withdrawn (before the completion of an investigation by the Board) because resulting 
actions taken by the government institution were satisfactory to the complainant. 


b Complaints did not meet all the criteria as set out in subsection 28(1) of the Procurement Review 
Board Regulations and were subsequently dismissed by the Board pursuant to subsection 32(1) of 
the Regulations. 


c Shortly after the beginning of 1990 one case ‘‘in progress”’ did reach the determination stage. 


Restrictive technical 
specifications 

Bids were solicited by Supply and Services 
Canada for the Department of National Defence 
calling for a digital oscilloscope Model No. 
54111D, manufactured by Hewlett-Packard, 
with no substitutes. A complaint (Tektronics 
Canada Inc., BB9PRF66W9-021-0003) was 
filed that alleged the restrictive specification 
unfairly excluded some suppliers because 
other products existed that were technically 
competitive. Following the complaint, the bid 
solicitation was cancelled and new speci- 
fications were to be described in such a way as 
to permit the substitution of an equivalent 
product. 


Restrictive delivery 
specifications 

A solicitation was initiated by Supply and 
Services Canada for the Department of Natio- 
nal Defence that called for the contractor to 
supply automotive and industrial products on 
an as-and-when required basis for CFB Peta- 
wawa. A complaint (Cardinal Industrial Elec- 


tronics Ltd., D89PRF66W9-021-0004) was 
lodged alleging that the delivery time specified 
unfairly restricted competition because it eli- 
minated suppliers at more distant locations 
who could not meet the required delivery 
times. According to the GATT Agreement on 
Government Procurement, while delivery dates 
should be consistent with a department’s own 
reasonable needs, they should also take into 
account ‘‘the realistic time required for produc- 
tion, de-stocking and transport of goods from 
the point of supply.”’ After a review by the 
client department, the solicitation was can- 
celled and extended delivery times were to be 
incorporated when the tender was reissued. 


Sole-source justification 

Supply and Services Canada awarded a 
contract on a sole-source basis for the supply 
of data processing equipment for External 
Affairs Canada. The GATT Code, which is 
incorporated into the FTA Chapter on Govern- 
ment Procurement, permits the use of sole 
source or single tendering under specific cir- 
cumstances. In this case, the reason reported 
was: “‘for additional deliveries by the original 


supplier which are intended...as the exten- 
sion of existing supplies or installations where 
a change in supplier would compel the entity to 
procure equipment not meeting requirements 
of interchangeability with already existing 
equipment.’’ A complaint was lodged (LANs- 
PLUS Inc., D89PRF6608-021-0006) alleging 
that the supplier chosen was not the only one 
available who could supply the specified 
equipment. 

On January 18, 1990, the Board determined 
that the procurement did not comply with the 
requirement referred to in Section 17 of the 
Act, in that it did not ‘‘provide all potential 
suppliers equal opportunity to be responsive 
to the requirements of the procuring entity in 
the tendering and bidding phase.”’ In fact, the 
supplier chosen was not the original supplier 
for the installation and many other firms exis- 
ted that were capable of supplying the speci- 
fied equipment. The complainant was awarded 
the costs incurred in filing the complaint, but 
there was no reasonable basis upon which the 
Board could recommend the award of compen- 
sation since ‘‘the complainant did not suffer 
the direct loss of profit but rather the loss of 
opportunity to bid on a procurement and the 
potential to profit therefrom.” The Board also 


recommended that Supply and Services 
Canada: 

1. review the extent to which all levels of 
contracting officers understand their res- 
ponsibilities with respect to reviewing 
and accepting justification for sole- 
source tendering; and 

2. review its policies and procedures for 
publishing notices of sole-source procure- 
ments, with a view to increasing trans- 
parency of the procurement process and 
ensuring the bid challenge system ope- 
rates effectively. 

The department has 60 days from the date of 
receipt of the recommendations to notify the 
Board that it has fully implemented them. 


Technical evaluation 

A complaint (Cardinal Industrial Electronics 
Ltd., D89PRF6608-021-0005) was received 
relating to a procurement for the supply of 
electrical and electronic equipment by Supply 
and Services Canada for External Affairs 
Canada. The complainant has alleged that the 
bids were evaluated unfairly. The investiga- 
tion of this complaint was in progress at year 
end. 


Appendix A 


Financial statement 
Fiscal year 1989-90 


(Forecast) 

$000s 
Personnel 498 

Goods and services 
Transportation and communications 130 
Information 160 
Professional and special services 301 
Rentals 15 
Purchased repair and upkeep 5 
Utilities, materials and supplies 29 
Other subsidies and payments 10 
646 
Total operating 1144 
Capital 160* 
Total program 1304 
Person-years 10 


“Includes start-up costs for first year of operation 


Appendix B 


The mailing address of the Board is: |The Procurement Review Board 
of Canada 
P.O. Box 1533 
Station B 
Ottawa, Canada 
K1P 6P6 


The Board ts located at: 5th Floor 
60 Queen Street 
Ottawa, Ontario 
Telephone: (613) 990-1988 
FAX: (613) 992-3686 


Note: Correspondence with the Board should be directed according to the following: 
1) to file a formal complaint: send it to THE REGISTRAR at the above address. 


2) Correspondence of a general nature, e.g. information, instruction on procedures, etc., 
should be directed to THE SECRETARY, at the above address. 


Appendix C 


Board 


Gerald A. Berger, Chairman and 
Chief Executive Officer 


Staff of the Board 


Secretary to the Board: Jean Archambault 

General Counsel: Ronald E. Williams, Q.C. 

Director (Research and Analysis): Randolph W. Heggart 
Director (Cost Determination): Vacant 

Registrar: Richard Lefebvre 
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Aa: 


Chairman’s Message 


his is the second Annual Report of 

the Procurement Review Board of 
Canada covering its operations from Jan- 
uary 1, 1990 to December 31, 1990. In that 
period, I believe the Board really started 
making a positive contribution to the better 
functioning of the Canadian procurement 
system. 

The Board was created to implement a com- 
mitment made by the Government of Canada 
in the Free Trade Agreement to establish 
‘‘a reviewing authority with no substantial 
interest in the outcome of the procurement’’ 
to receive and decide bid challenges. The 
Agreement goes on to state ‘‘The reviewing 
authority should be authorized to make rec- 
ommendations in writing to contracting 
authorities respecting all facets of the procure- 
ment process, including recommendations for 
changes in procedures in order to bring them 
into conformity with the obligations of this 
Chapter.’ 

The motivation for creating the Board and 
its formal bid protest system emanated from 
the requirements of the Free Trade Agreement 
and the necessity for providing American sup- 
pliers to the Canadian Government with 
comparable bid protest facilities to those 
which exist in the United States, and which 


are available to Canadian suppliers. Most of 
the complaints to date, however, have come 
from Canadian suppliers. Prior to the Free 
Trade Agreement, these suppliers were lim- 
ited to protesting formally to the Federal Court 
of Canada or informally through the depart- 
ments concerned. 

The ‘‘true value’’ of an independent tribu- 
nal became clear early on in its operation 
when the Board, within a relatively short 
period of time, received two complaints from 
Canadian suppliers dealing with restrictive 
specifications which they alleged effectively 
prevented them from bidding on certain fed- 
eral government contracts. In both cases, 
traditional but informal appeals to the depart- 
ments concerned were to no avail. However, 
in both cases, formal appeals to the Procure- 
ment Review Board of Canada resulted in 
almost instantaneous revisions of the speci- 
fications by the client departments, thereby 
enabling both companies to compete. 

Whether the companies were actually suc- 
cessful in winning the specific contracts is not 
the mandate of this Board. What we are con- 
cerned about is the fairness and openness of 
the bidding system — ensuring a level playing 
field for suppliers throughout the contract 
award process. 


In this regard, I would like to note the com- 
mitment of the Government and, in particular, 
the Minister of Supply and Services, the 
Honourable Paul Dick, in their efforts to open 
up the bidding system. It is one thing to say 
you have an open, transparent and fair bid- 
ding system, and another to demonstrate that 
it truly is by actually making the necessary 
changes and then providing for formal bid 
protest to an independent body, short of 
requiring suppliers to spend the time and 
money to go to the Federal Court of Canada. 
In this regard, I note the speech of the Min- 
ister to the Aerospace Industries Association 
of Canada on September 17, 1990 when he 
said: ‘‘I'd like the PRB (or some such appeal 
mechanism) to cover all the procurements 
from my department, D.S.S., and eventually 
— all other federal government procurement 
as well.”’ 

I would also like to recognize a number of 
individuals, companies and business associa- 
tions, in particular the Information Technol- 
ogy Association of Canada, the Aerospace 
Industries Association of Canada and the 
Canadian Manufacturers Association of 
Canada for their support for the concept of 
formal bid protest in general, and of the work 
of this Board in particular. In this era of ‘‘ser- 
vice to the public,’’ this is truly an important 
performance measure for the Board. 


There are some concerns that have been 
raised about how the Board operates cur- 
rently. The first is that the Board, having 
received a complaint, does not confine its 
investigation to the complaint, but rather 
deals with the entire procurement. In legal 
terms, this means that the Board is not 
restricted to the pleadings. 

This is true. The Board’s investigation is 
governed by Section 17 of the Free Trade 
Agreement Implementation Act which 
requires that: 

‘In considering a complaint, the Board shall 
be guided by and determine whether the 
requirements .. . as are prescribed have 
been complied with in respect of the 
procurement that ts the subject matter of 
the complaint.”’ 

And Section 19 of the Act authorizes 

remedies: 

‘19 (1) ‘‘Where the Board determines that 

a procurement does not comply 

with any of the requirements referred in 

SCCUIONG ae 

It is therefore clear that Parliament intended 
the Board to investigate the procurement that 
is the subject of the complaint, and not be 
restricted to the complaint itself. From a fair- 
ness point of view, this is important because 


a complainant may not be aware of all poten- 
tial problems of a procurement, at the time 
of a complaint. The same applies to the pro- 
curement department, who may not neces- 
sarily be aware of certain matters involving 
the procurement that took place in the cus- 
tomer department that is, or will be, the user 
of the goods that are the subject matter of 
the procurement. A detailed review of Board 
decisions has revealed that in all cases, the 
decision of the Board has been made on the 
basis of the complaint, although in some 
cases the Board has made observations or 
recommendations on related matters. 

A concern that flows from this is that such 
a liberal approach to the acceptance of bid 
protests will encourage the submission of a 
large number of frivolous complaints, essen- 
tially ‘‘fishing expeditions’’, in the hope that 
the Board will find substance where the com- 
plainant can establish none. I believe the 
Regulations provide adequate tools to guard 
against such potential abuses: 

1. There are means under the Regulations 
for dismissing frivolous complaints, spe- 
cifically Section 28(1)(d) which requires 
as a condition for acceptance for inves- 
tigation ‘‘that the complaint is not 
trivial, frivolous, vexatious or made in 
bad faith.’’ 


2. The Board may, under Section 32(1)(a) 
of the Regulations, dismiss a complaint 
at any time where the complaint ‘‘on 
its face does not disclose a valid 
basis.”’ 

The second concern is that the Board has 
not yet held any formal hearings or confer- 
ences and has relied instead on the investi- 
gation reports prepared by its staff, which 
include the full replies by the government to 
the allegations and the comments thereon by 
the complainant, as the factual basis for 
making its decisions. No hearings have been 
held because in all the cases the Board has 
dealt with, save one, I believed that the party 
against whom the decision would go knew 
all the facts that were contained in the inves- 
tigation reports and there was enough infor- 
mation disclosed as a result of these ‘‘file 
hearings’’ upon which to take decisions with- 
out exposing the parties to the time and cost 
of a public hearing. In one case, I was of the 
opinion that there may have been informa- 
tion in the investigation report upon which 
a decision could depend, which may not have 
been known to one of the parties. The Board 
therefore directed that copies of that report 
be sent to the Department of Supply and 
Services and the complainant for comment. 


When these comments were received, I deter- 
mined that no further investigation, including 
a hearing, was necessary, nor was one 
requested, and the Board proceeded to a 
determination. On the other hand, if the 
Board is ever required, for example, to deal 
with disputed evidence, this Board will hold 
a public hearing. I want to ensure that both 
parties regard the investigation as being con- 
ducted in an open, fair, thorough and trans- 
parent manner. The Board invites comments 
and suggestions as to how our investigative 
processes could be improved or be made any 
fairer. 

The Board is afforded considerable flexibil- 
ity in its effort to be fair and ‘‘user friendly’’ 
by Section 20(1) of the Regulations which 
states ‘‘All proceedings before the Board shall 
be dealt with as informally and expeditiously 
as the circumstances and considerations of 
fairness permit’’. Ultimately, of course, fair- 
ness at the hands of the Board is monitored 
by the right of appeal available under Sections 
18 and 28 of the Federal Court Act. 


In my report last year, I indicated that the 
Board would be actively engaged in provid- 
ing technical advice to the Government 
regarding bid protest relating to possible 
changes to the GATT Procurement Code, the 
Intergovernmental Agreement on Govern- 
ment Procurement, and a general extension 
in the Board’s mandate. This work did take 
place, but it is for others to report on progress 
or otherwise. 

But what the year did demonstrate is the 
basic soundness of the general criteria con- 
tained in the Free Trade Agreement on which 
the Board assesses procurement actions to 
determine fairness, and their suitability for 
application to any extension in the Board's 
purview. 

In our first year operations, the Board 
received 7 complaints, only 4 of which could 
be accepted as coming under its legislative 
mandate. In the second year, the number of 
complaints tripled to 21 and, while a num- 
ber had to be rejected for lack of jurisdiction, 
the Board was able to accept 12 as coming 


within its mandate. This is still a modest num- 
ber although it does not include the explora- 
tion of potential complaints by suppliers with 
Board staff but which did not result in for- 
mal complaints. It should also be noted that 
only one complaint came from a U.S. firm 
directly although another U.S. firm filed pro- 
tests through its Canadian office. These num- 
bers may contain, in a sense, good news and 
bad news — good news in that bid protest 
still only represents less than one-half of 1% 
of contracts awarded under the FTA, but bad 
news in that it may also indicate that some 
elements in the private sector may not know 
about the Board or are still hesitant or unwill- 
ing to avail themselves of the remedies avail- 
able from the Board. 


I sincerely hope that developments which 
are taking place in bid protest will effectively 
demonstrate to the private sector that, in the 
words of a former Minister of Supply and 
Services, ‘‘it is a right, not a privilege, to sell 
to the federal government.”’ 

The work which is summarized in this report 
reflects the professionalism and dedication of 
the Board’s staff in working with the private 
sector and the Government in supporting the 
decision-making process of the Board. They 
have come from a variety of backgrounds and 
experiences to form a well-functioning team 
— or as one would describe the sound of the 
Count Basie Orchestra — ‘‘crisp section 
work!"’ I thank all of them for their effort and 
assistance. 


G.A. Berger 
Chairman 
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The Year in Review — Summary of Complaint Activity 


1. Disposition of Complaints 
Table 1 — Disposition Data 


a) Cases in process at beginning 
of year 

b) Complaints received during 
the year 


c) Cases closed during the year . 
d) Cases in process at end of 


All complaints initiated with the Board are 
registered as active cases until such time as 
they are dealt with and considered ‘‘closed’’. 
Cases may be closed for several reasons and 
at any time after their receipt by the Board. 
Cases which are closed can be listed under 
either of two categories. The first category 
covers those cases decided by the Board 
without a written Determination (generally 
those with a critical procedural, administra- 
tive or jurisdictional defect barring their 
acceptance by the Board). The second cate- 
gory contains those cases accepted, investi- 
gated and decided by written Determination 
of the Board. Table 2 is a tabulation of the 
18 cases which were closed during the year 
and the nature of their disposition. A synopsis 
of all cases can be found immediately follow- 
ing this tabulation: 


Table 2 — Summary of Complaint 


Activity 


Category 1: Cases decided 

without a written Determination 

by the Board 

a) complaints abandoned by 
complainant during the filing 
process 

b) complaint dismissed because 
of late filing 

c) complaints dismissed because 
they dealt with procurements 
falling outside of Board's 
jurisdiction 


Category 2: Cases decided by 
means of a written Determination 
by the Board 
d) complaint not sustained 

because it lacked a valid basis .1 
e) complaints sustained on their 


2. Cases decided without a written 
Determination by the Board 


Abandoned Complaints 


Two complaints were received which lacked 
sufficient information to permit them to be 
considered complete and thus properly filed 
as per Regulation 21(1). The complainants 
were informed of the deficiencies but for 
reasons unknown to the Board, both com- 
plaints were abandoned by the complainants. 


Late Filing 


A complaint surrounding the purchase of 
aircraft cells (batteries) was received by the 
Board some 37 days after a notice of the con- 
tract award was published in Government 
Business Opportunities. This delay in filing 
the complaint was substantially in excess of 
the 10-day time limit for such filing as set out 
in Section 23 of the Regulations. Since no 
cause was shown why the Board should 
extend the time limit, the Board dismissed 
the complaint. 


Lack of Jurisdiction 


Four of the six complaints which were dis- 
missed by the Board for lack of jurisdiction 
related to procurements that had estimated 
values which exceeded the upper limit 
($210K) allowed by Section 15 of the Free 
Trade Agreement Implementation Act. One 
of the remaining complaints surrounded a 
procurement for services (data conversion) 
and the other related to goods which are not 
included in the list of goods eligible for treat- 
ment under the Free Trade Agreement when 
purchased on behalf of the Department of 
National Defence. Lacking jurisdiction, the 
Board had no option but to dismiss these 
complaints and referred the complainants to 
the government institution responsible for 
conducting the procurement actions. 


3. Cases decided by means of a 
written Determination by the 
Board 


Complaint Not Sustained 


A complaint was filed by Blowey-Henry 
(Wholesale) Limited, Edmonton, Alberta, 
(E9OPRF6638-021-0002), concerning the 
supply of household furniture to Employment 
and Immigration Canada on an ‘‘as and when 
required’’ basis in connection with its refu- 
gee assistance program. Whereas in the past, 
Supply and Services Canada (SSC) tradition- 
ally invited bids from a list of area suppliers 
registered with the Department, in conformity 
with the Canada-U.S. Free Trade Agreement 
the use of such lists was discontinued for 
procurements pursuant to the Agreement. 
Instead, bids are publicly invited through the 
publication of a ‘‘Notice of Proposed Procure- 
ment’ (in the booklet entitled ‘‘Government 
Business Opportunities’’ which is distributed 
daily on subscription by SSC). The complain- 
ant alleged that SSC did not notify it of this 
change in procedure and thus did not pro- 
vide it an equal and fair opportunity to bid 
for the contract. The Board determined that 
there was no valid basis for the complaint in 
that bids were solicited in conformity with the 
FTA. It further noted that Supply and Services 
Canada had conducted a multi-faceted, mul- 


timedia communication effort to inform all 
suppliers of the new procedure which included 
the provision of information material directly 
to all registered suppliers. Accordingly, the 
Board did not sustain the complaint. 


Complaints Sustained 


The Board sustained the following com- 
plaints and ordered the payment of certain 
costs and/or made other recommendations 
as indicated. Included is a report on the imple- 
mentation status of the recommendations 
made by the Board as applicable in each case, 
the procedures for which are outlined in Arti- 
cle 20 of the FTAI Act. The cases are grouped 
under headings representing the principal 
causes giving rise to the complaint: 


Technical Specifications — ‘‘No 
Substitute’’ 


A complaint was filed by H.J. Reis Inter- 
national Ltd., Carp, Ontario, (D9OPRF6601- 
021-0001), concerning a procurement made 
by SSC for the rental of a tractor for use by 
the Department of Agriculture. In this case, 
bids were invited by the publishing of a Notice 
of Proposed Procurement for a_ tractor 
described by a model number of a specific 
manufacturer without the qualifying words 
‘‘or equal’. On the bid closing date, two bids 
had been received, one from the complainant 


offering a tractor at a lower price than the 
model specified. SSC at that point decided that 
the results of this solicitation ought not to 
be pursued and it issued a new Solicitation 
for the need this time with the words ‘‘no 
substitute’’ added to the model specified. This 
second solicitation did not purport to cancel 
or supersede the first solicitation nor was a 
Notice of Proposed Procurement published as 
prescribed. The complainant contended that 
its bid on the first solicitation was for equip- 
ment which met the requirement and that 
therefore the bids as received should be 
allowed to stand and the award made to the 
lowest responsive bidder. Because no con- 
tract had been awarded at the time the com- 
plaint was filed and since no objections were 
raised by SSC when so requested, the Board 
issued a Stop Award Order. 


Determination: 


The complainant prevailed. The Board 
found that use was made of a trade name 
as a technical description without including 
words such as ‘‘or equal’ and that the new 
solicitation, among other things, was issued 
without publishing the required Notice. The 
Board did not award the complainant its bid 
preparation costs nor recommend the contract 


be awarded to them as requested as in the 
circumstances it could not be determined that 
the offer made by the complainant would 
have been either compliant or the lowest 
responsive bid. The Board sustained the com- 
plaint on its merit and awarded the complain- 
ant reasonable costs related to filing and 
proceeding with the complaint. 


Recommendations: 


That a new Solicitation for this procurement 
be issued if the equipment is still required and 
that Supply and Services Canada amend its 
Directive 2005 on ‘‘No Substitute and Sole 
Source Purchase Requisitions’’ to make it 
fully consistent with Canada’s obligations 
under the GATT Code and the FTA. 


Status: 


The complainant received payment to 
defray costs related to filing and proceeding 
with the complaint. As well, SSC has (a) 
amended Directive 2005 to clarify it in light 
of the GATT and the FTA obligations, and 
(b) issued a new solicitation for the require- 
ment in conformity with the GATT and the 
BrA. 


Evaluation of Bids 


A complaint was filed by Bio-Temp Scien- 
tific Inc., Sarasota, Florida, (EQOPRF66W9- 
021-0003), concerning the award of a 
contract by SSC for a temperature, altitude 
and humidity chamber on behalf of the 
Department of National Defence. The com- 
plainant alleged that the bids were evaluated 
unfairly resulting in an award to a higher 
bidder. 


Determination: 


The complainant prevailed. The Board 
found that the government did not provide 
all potential suppliers, in the pre-notification 
phase, equal access to pre-solicitation infor- 
mation and thus an equal opportunity to 
compete. Moreover, by using factors in the 
evaluation of bids that were not clearly spe- 
cified in advance and by applying them in an 
inconsistent manner, the procuring entity 
failed to provide all potential bidders an equal 
Opportunity to bid responsively. In addition 
the Board found this to be a case where the 
low bid submitted by the complainant had 
been by-passed and that, but for the actions 
of the Government, the complainant had been 
deprived ofits right to the contract. The Board 
awarded the complainant its costs relating to 
the filing and pursuit of the complaint and 
those incurred in the preparation of its bid. 


Recommendations: 


That the contract, already awarded to 
another bidder, be terminated and awarded 
to the complainant subject to the recovery 
from the contract price of the amount paid 
to cover bid preparation costs and, if the pro- 
gress payment concession granted to the orig- 
inal contract awardee is to be included in 
the contract with the complainant, the price 
should further reflect the negotiated value of 
that concession. Alternatively, if this proved 
to be impractical, SSC should present the 
Board with a proposal for compensation, 
developed jointly with the complainant, that 
the Board could recommend as fair and 
reasonable in the circumstances. Further, 
information contained in bid solicitation docu- 
ments should include clear and transparent 
information about the government’s inten- 
tions with respect to Customs Duties and 
Federal Sales Tax and how these cost fac- 
tors will be treated when bids are being 
evaluated. 


Status: 


The complainant was paid its costs for filing 
and pursuing the complaint and the prepa- 
ration of its bid. SSC accepted the alternative 
recommendation for the payment of compen- 
sation. It jointly developed with the com- 
plainant a compensation proposal which was 


approved by the Board and paid by the 
Government. On the issue of Customs Duties 
and Federal Sales Tax, SSC has initiated a 
policy review aimed at clarifying its proce- 
dures and practices in these matters. 


A complaint was filed by Cardinal Indus- 
trial Electronics Ltd., Edmonton, Alberta, 
(D89PRF6608-021-0005), alleging that, in 
response to a competitive bid solicitation 
issued by SSC for uninterruptible power 
supply units, it had submitted the lowest 
responsive bid and should have been 
awarded the contract whereas the award was 
made to a higher bidder based on evaluation 
criteria which were not set out in the bid solic- 
itation documents. Apart from the complaint 
itself, this case raised a jurisdictional issue 
of some importance which is outlined else- 
where in this report. 


Determination: 


The complainant prevailed. The Board 
found that the product offered by the com- 
plainant met the essential technical and oper- 
ational requirements as described and set out 
in the bid solicitation. Since its bid was also 
the lowest priced, the complainant was, 
therefore, the lowest responsive bidder. Utiliz- 


ing technical evaluation factors which were 
not all clearly spelled out in advance in the 
bid solicitation, the Government deprived the 
complainant of a contract it should have won. 
The Board awarded the complainant its costs 
relating to the filing and pursuit of its com- 
plaint and those incurred in the preparation 
of its bid. 


Recommendations: 


Because the awarded contract had been by 
then fully performed (the equipment had been 
delivered, paid for, and was in service), the 
Board was unable to recommend any action 
which could undo what had occurred. 
Accordingly, the Board recommended that 
compensation be awarded to the complainant 
based upon the profit, if any, which the com- 
plainant would have received had it been 
awarded the contract at the price per unit 
quoted in the complainant's bid, less the bid 
preparation costs already awarded. 


Status: 


The complainant was paid cost awards for 
complaint and bid preparation costs respec- 
tively as well as compensation representing 
the profit it would have received had it been 
awarded the contract. 


A complaint was filed by Cardinal Indus- 
trial Electronics Ltd, Edmonton, Alberta, 
(E9OPRFO6W9-021-0009), regarding a con- 
tract awarded by SSC on behalf of the Depart- 
ment of National Defence for work station 
grounding kits. The complainant contended 
that the technical evaluation performed in 
respect of the goods which it offered was 
flawed in that the goods it offered were equiv- 
alent to the goods specified in the bid solici- 
tation document and, had a fair evaluation 
been made, it would have received the con- 
tract because it had submitted the lowest bid. 
The complainant sought cancellation of the 
contract and its re-award to them. 


Determination: 


The complainant prevailed. The Board 
found that SSC employed a methodology in 
the evaluation of bids (lowest cost) which was 
different than the one specified in the solici- 
tation documents (best value to the Crown) 
and therefore the Board ruled in favour of the 
complainant on that fundamental issue. How- 
ever, tempered by the circumstances of this 
case, the Board did not concur in recommend- 
ing the remedy they requested. 

The Board was of the opinion that, had the 
government acted according to the provisions 
in the FTA, there was no certainty that the 
complainant would have won the contract. 


Therefore the Board could neither recommend 
the remedy sought by the complainant nor 
compensation. However, the complainant 
was awarded its reasonable costs of filing and 
proceeding with the complaint and one half 
of its reasonable costs of preparing its bid as 
it was invited to participate in a defective 
competitive action where no viable outcome 
could be expected in the circumstances. The 
bid costs were halved since, due to a lack of 
clarity in its offer, the complainant was in part 
responsible for its problem. 


Status: 


The complainant was paid its complaint 
costs and one half of its bid preparation costs. 


A complaint was filed by Earl C. McDermid 
Limited, Downsview, Ontario, (EQOPRF6608- 
021-0012), concerning a procurement by 
Supply and Services Canada for three types 
of facsimile paper for use in various models 
of facsimile machines of a particular manu- 
facturer. The ensuing arrangement was to be 
a standing offer under which the winning 
bidder would supply the paper on certain 
agreed conditions, including price, against 
orders given directly to the supplier from time 
to time by the user, the Department of Exter- 
nal Affairs. The complainant alleged that its 
bid was lower than the one accepted as the 


winning bid for reasons believed to be asso- 
ciated with a faulty evaluation of its bid 
regarding duty and federal sales tax. The 
complainant requested that the award be can- 
celled and bids be re-solicited or that the 
award be made to them. This case raised two 
jurisdictional issues which are dealt with 
elsewhere in this report. 


Determination: 


The complainant prevailed. The Board 
found that Supply and Services Canada did 
not use decision criteria in the evaluation of 
bids and the awarding of the standing offer 
that were clearly specified in advance. The 
Board awarded the complainant its reason- 
able costs associated with filing and proceed- 
ing with its complaint and, because it appears 
that, but for the action of the Government, 
the complainant may have been the low 
bidder in this solicitation, it was also awarded 
its reasonable costs relating to the prepara- 
tion of its bid. 


Recommendations: 


That Supply and Services Canada cancel the 
standing offer with the awardee and re-solicit 
bids against clearly defined criteria specified 
in advance to all potential bidders in accord- 
ance with the requirements of the FTA. 


Status: 


A new requisition is being issued by the 
Department of External Affairs and the exist- 
ing standing offer will be withdrawn by SSC 
as soon as a new Standing offer is awarded. 
The complainant has decided not to claim the 
costs awarded it by the Board. 


A complaint was filed by Earl C. McDermid 
Limited, Downsview, Ontario, (EQOPRF6635- 
021-0013), concerning a procurement by SSC 
for facsimile paper in rolls 8 '/2 inches wide 
and 328 feet long. The arrangement was to 
be a standing offer to meet the needs of the 
user department, the Privy Council Office. The 
paper was described by a trade reference 
number used by the equipment manufacturer 
but with the proviso that equivalent substi- 
tutes would be considered. The complainant 
alleged that 1) the winning bidder had quoted 
on supplying non-eligible goods as defined 
under the Canada-U.S. Free Trade Agreement 
and, 2) the price of the non-eligible goods in 
the winning bid should have been penalized, 
for evaluation purposes, by a factor of 10% 
as called for by SSC policy and that conse- 
quently an improper award had been made. 


Determination: 


The complainant prevailed. The Board 
found that this procurement was flawed in 
that a) SSC did not use decision criteria in the 
evaluation of the bids that were clearly spec- 
ified in advance and b) by failing to apply the 
evaluation criteria consistently in respect to 
all bids received, it failed to provide all sup- 
pliers an equal opportunity to be responsive 
to the requirements of the procuring entity. 
Further, the Board observed upon the fact 
that there appeared to be considerable con- 
fusion over the meaning of such terms as 
‘eligible goods’’; ‘‘foreign content’’; ‘‘prod- 
ucts of domestic origin’’, and the like, and 
that SSC had failed to make it clear to the sup- 
plier community in its official notices how 
these factors come into play during the evalu- 
ation of bids. 

Notwithstanding the above, the Board was 
of the opinion that none of these factors was 
fatal to the award. With regard to the first 
part of the complaint, the supply of non- 
eligible goods is not prohibited by the FTA. 
The Board was left then with the key issue 
of how such bids are treated for evaluation 
purposes. Following a re-evaluation of the 
bids utilizing appropriate decision criteria con- 
sistently applied to all bids, it was found that 
the ranking of the bids would have remained 
unchanged. Thus the bid originally accepted 
would have remained the lowest responsive 


bid at that time. However, this procurement 
did not end with the original award. It sub- 
sequently developed that the awardee had 
erred in its bid and was no longer the lowest 
responsive bidder. However, the complain- 
ant’s bid, on its face, was not the next lowest 
and therefore it was not clear that it would 
be entitled to the award should it be feasible 
to use the results of the original bid solicita- 
tion to select the bidder next in line. As a 
consequence, the Board did not award bid 
preparation costs but did award the complain- 
ant reasonable costs of filing and proceeding 
with the complaint. 


Recommendations: 


That the standing offer be awarded to the 
next lowest responsive bidder willing to honor 
its quoted price. This process should be con- 
tinued as long as the prices involved are 
considered to represent fair value to the 
government. Failing this, a new solicitation 
should be issued. In addition, Supply and 
Services Canada should review, clarify and 
correct, aS appropriate, its internal policy 
Directive 3005 and its solicitation documents, 
in particular as they relate to eligible goods, 
foreign content, and bid evaluation proce- 
dures, and finally, it should revise and clarify 
its published procedures in respect of the 
same matters for the benefit of the supplier 
community and the improvement of transpar- 
ency in the procurement process. 


Status: 


The complainant has decided not to claim 
the costs awarded by the Board. The Privy 
Council office has informed SSC of its intent 
to continue to use the National Master Stand- 
ing Offer to satisfy its present demand, but 
that a new requisition for a new standing offer 
was forthcoming. This anticipated require- 
ment will be conducted in accordance with 
the applicable rules. SSC is also in the pro- 
cess of revising its Eligible Goods Form which 
deals with supplier declarations in relation to 
the origin and content of the goods proposed 
by them. Finally, the procedures dealing with 
the evaluation factor applying to non-eligible 
goods were published in the January 25, 1991 
issue of Government Business Opportunities. 


A complaint was filed by Repco Data Inc., 
Pointe-Claire, Québec, (EQOPRF66M9-021- 
0014), concerning a solicitation of bids for 
a standing offer to supply bagged softwood 
shavings over a period of 8 months to the 
Royal Canadian Mounted Police. The solici- 
tation resulted in only one bid being received, 
that of the complainant, at a price judged by 
the RCMP to be too high in comparision to 
that which they had recently been paying. 


On that basis, SSC re-issued the solicitation, 
this time to only two selected potential sup- 
pliers: the complainant and the previous 
supplier. The complainant objected to the 
issuance of the second solicitation on the 
grounds it was irregular and unethical and 
with the further charge that it was unfair of 
SSC to communicate its bid price to the RCMP 
because its price may become known to the 
other potential bidder thus prejudicing the 
complainant’s participation in the second 
competition. As a result of the second solici- 
tation, the complainant was still the only 
bidder and its quoted price remained as 
before. The RCMP also refused to allow SSC 
to pursue the results of this solicitation and 
informed SSC that, until the matter was 
settled, it intended to purchase small quan- 
tities as required at values within its Local 
Purchase Order authority (which does not 
require procurement by SSC). The intent was 
to purchase small quantities at a more attrac- 
tive price from the previous supplier whom 
they suggested DSS invite on the second solic- 
itation but who had not bid on either solici- 
tation. Because the complaint was filed before 
any award had been made, the Board was 
able to issue a Stop Award Order. 


Determination: 


The complainant prevailed. The Board 
found that: a) in the first solicitation, SSC did 
not use decision criteria in the evaluation of 
bids that best met the requirements as set out 
in the solicitation documentation, by not 
determining, in accordance with the GATT 
Code and departmental directives, if the single 
responsive bid offered fair value before reject- 
ing it, and b) in the second solicitation SSC 
did not provide all potential suppliers an equal 
opportunity to be responsive to the require- 
ments of the procuring entity in the tender- 
ing and bidding phase, in that it did not 
publish a Notice of Proposed Procurement as 
prescribed. The Board awarded the complain- 
ant its reasonable costs related to filing and 
proceeding with this complaint. Since there 
was no certainty that the complainant would 
become entitled to the award of the standing 
offer, there was no order made as to bid 
preparation costs. 


Recommendations: 


That Supply and Services Canada undertake 
a negotiation with the complainant to deter- 
mine what represents fair value for the goods 


required in the original solicitation and pro- 
ceed with the procurement in accordance with 
established procedures in light of the results 
obtained. 


Status: 


DSS has successfully completed negotia- 
tions with the complainant, issued them a 
standing offer for the requirement and has 
paid the complaint costs awarded. 


4, Recommendations from 1989 


Also included in this category is the 
complaint filed by LANsPLUS Inc., Ottawa, 
Ontario, (D89PRF6608-21-0006), which was 
summarized in our 1989 Annual Report. The 
complaint had to do with the sole-sourcing 
by SSC of certain data processing equipment 
for use by External Affairs Canada, where it 
was determined by the Board that improper 
use of sole-sourcing justification was made. 
The purpose of including this case here is to 
report upon the status of the Board’s recom- 
mendations since this was not known at the 
time of writing our 1989 Report. It should be 
noted that the complainant has declined to 
claim its costs as awarded by the Board. 


Technical Specifications — ‘‘Sole 
Source’’ 


Recommendations: 


That Supply and Services Canada: 1) review 
the extent to which all levels of contracting 
officers understand their responsibilities with 
respect to reviewing and accepting justifica- 
tion for sole source tendering; 2) review its 
policies and procedures for publishing notices 
of sole-source procurements, with a view to 
increasing transparency of the procurement 
process and ensuring the bid challenge 
system operates effectively. 


Status: 


SSC informed the Board that recommenda- 
tion 1. was being implemented by the inclu- 
sion of a relevant segment in all training 
courses that will be conducted in the autumn 
and winter periods of 1990/91 and thereafter. 
On recommendation 2, it informed the Board 
that it had reviewed the feasibility of publish- 
ing notices of single source procurements in 
advance of the contract award. Though ini- 
tial findings indicated that publishing advance 
notices could increase workload considerably, 
additional study is underway to determine 
how and when this initiative could be 
implemented. 


5. Cases in progress at year-end 


Two complaints (Environmental Growth 
Chambers, Ltd., DOOPRF6631-021-0017 and 
Enconaire (1984) Inc., D9OPRF6631-021- 
0018) were received relating to a procurement 
for the supply of two growth chambers and 
one growth room for the National Research 
Council’s Plant Biotechnology Institute in 
Saskatoon, Saskatchewan. These complaints 
allege that a competitive process was inap- 
propriately cancelled and substituted with a 
sole source action. Two complaints (Enco- 
naire (1984) Inc., EQOPRF6601-021-0020 
and Environmental Growth Chambers, Ltd., 
E9OPRF6601-021-0021) were received relat- 
ing to a sole source procurement for the 
supply of four growth chambers for Agricul- 
ture Canada. One complaint (Enconaire 
(1984) Inc., EQOPRF664Y-021-0019) was 
received relating to a sole souce procurement 
for the supply of one growth chamber and 
one incubator for Forestry Canada. In all these 
complaints, it is alleged that the complainants 
were treated unfairly by not being given any 
opportunity to compete. The investigations 
of these complaints were in progress at year- 
end and determinations were issued on 
14 and 28 of January 1991 and 15 of Febru- 
ary 1991 dealing with those complaints. The 
complainants prevailed in the five complaints 
and these will be reported in our 1991 Report. 


6. Jurisdictional Issues 


During this, the second year of its existence, 
(and as could be expected of any organiza- 
tion responsible for administering new and 
untried legislation ), the Board encountered 
several important issues relating to the inter- 
pretations of Part II of the FTAI Act and asso- 
ciated instruments. In all cases the issues 
dealt with subjects which questioned the 
Board’s jurisdiction in certain situations and 
because the outcome of these challenges is 
important to the future exercise of the Board’s 
mandate, a summary of these developments 
is included in this Report. 


Dollar Threshold 


An issue arose surrounding the jurisdiction 
of the Board in connection with complaint 
No. D89PRF6608-021-0005. In that case, the 
procuring entity, SSC, had received a requi- 
sition from the Department of External Affairs 
for goods which were estimated in the requi- 
sition to cost an amount within the value 
range prescribed by the FTA. Accordingly, 
SSC published the required Notice of Proposed 
Procurement which resulted in several bids 
being received ranging in value from just 
under $14,000. to over $44,000. Upon being 


notified of the complaint (summarized here- 
tofore in this Report), SSC took the position 
that, because the contract which was 
awarded had a value of $16,544 which was 
below the lower threshold prescribed by the 
FTA, the Board should not consider the com- 
plaint, even though at the outset, the pro- 
curement was published in good faith as 
being subject to the FTA based on the value 
originally estimated in the requisition. The 
contention was that no complaint may be 
brought in respect of a contract that has been 
awarded unless it ‘‘has @ value that (a) 
exceeds the amount of the threshold fixed 
Dy MATLICIE FI S02. "ofthe FTA “(Cdn 
$31,000.)..and (b) ts less than the amount 
of the lower threshold of the GATT Code (Can 
S205,000,)0 ) ) * now “revised to “Cdn: 
$210,000.). (The quoted excerpts are from 
Sec. 15 of the Free Trade Agreement Imple- 
mentation Act, Part II S.C. 1988, Ch.65). 
Following a thorough examination of the 
issue, the Board took the position that such 
an interpretation of its jurisdiction would 
create several anomalous and absurd situa- 
tions such as would frustrate the intent of the 
system and quickly bring it into disrepute. 


Accordingly it was decided that the govern- 
ing criteria for future application of its man- 
date would include, inter alia, the estimated 
value of the procurement at the time of the 
inception of the procurement or at the time 
of publication of the Notice of Proposed Pro- 
curement regardless of the actual value of any 
contract or contracts subsequently awarded 
and whether the complaint is brought before 
or after any such award. 

In connection with Complaint No. 
E9OPRF6608-021-0012, there were two 
issues of a jurisdictional nature which were 
raised by SSC, the procuring entity, after 
having been provided with a copy of the com- 
plaint. These were: (1) that the complaint was 
filed more than ‘‘/0 days after the basis of 
the complaint was known or should have 
reasonably been known’’ as required by 
Section 23(1) of the Board’s Regulations, 
and (2) that, contrary to Section 21(1)(f) of 
the same Regulations, the complaint was not 
‘concise and logically arranged’ and did not 
‘contain @ clear and detailed statement of 
the substantive and factual grounds of the 
complaint’. 


Time to File a Complaint 


On the first issue, that of timeliness, the 
Board's investigation revealed that indeed the 
complaint was filed approximately one week 
beyond the 10 day period allowed following 
the date upon which the complainant had 
constructive knowledge of grounds upon 
which to file a complaint. However, the Board 
has authority in Section 23(4) of the Regu- 
lations to consider a complaint that is not filed 
within the prescribed time limits ‘‘where good 
cause is shown or where it determines that 
a complaint raises issues significant to the 
procurement system’’. In this instance, the 
Board determined that the complaint did raise 
issues significant to the procurement system 
and therefore decided to consider it. This deci- 
sion was taken in light of the fact that this 
was the first complaint the Board received 
where the decision rests on the three issues 
of sales tax, duties and origin of goods in the 
evaluation of bids. 


Construction of Complaint to the 
Board 


Concerning the second issue, the Board felt 
it important to make it clear that it intended 
to be guided by the principle set out in Section 
20(1) of the Regulations which specifies that 
“all proceedings before the Board shall be 
dealt with as informally and as expeditiously 
as the circumstances and considerations of 

Sairness permit’’. Therefore, in respect to 
Section 21(1)(f) dealing with the subject at 
hand, and the manner in which the Board 
intends to interpret this requirement, the 
Board established the position that this pro- 
vision must be interpreted with due care and 
that it intended to steer a course between two 
extremes — first, to employ an interpretation 


with reasonable flexibility so as not to result 
in the rejection of proper complaints on over- 
ly technical grounds and second, to guard 
against so loose an interpretation as to allow 
the complaint system to become encumbered 
with incomprehensible, trivial, frivolous, or 
even vexatious complaints. In this case, while 
this particular complaint was perhaps not 
organized to facilitate clarity and was encum- 
bered with unrelated and judgemental matter, 
the Board decided that it was sufficiently 
clear, particularly when read in conjunction 
with other material enclosed with it, and that 
it disclosed a reasonable indication that the 
procurement may not have been carried out 
in accordance with the policies, practices, and 
procedures of the Government. 


The Board’s mandate and powers 


stablished under Part II of the Free 

Trade Agreement Implementation 
Act, the Board has the powers of a superior 
court of record with respect to attendance at 
hearings, the swearing in and questioning of 
witnesses, the production and inspection of 
documents, and the enforcement of its orders. 

The Board is an administrative tribunal. It 
is an independent body with no direct inter- 
est in government procurement other than 
ensuring fair treatment for suppliers interested 
in doing business with the Government of 
Canada. 

Canadian and U.S. suppliers who believe 
that Canadian government institutions have 
not treated them fairly in the bidding process 
or the awarding of contracts can lodge a 
written complaint with the Board within time 
limits laid down in the Regulations. The Regu- 
lations require proceedings to be dealt with 
“as informally and expeditiously as the ctr- 
cumstances and considerations of fairness 
permit. ”’ 


For the complainant’s part, the challenge 
will be allowed to proceed if complete and 
valid documentation is made available within 
specific time limits. The Board’s decision to 
accept a complaint for investigation has to 
take the following points into consideration: 

1. the procurement had an estimated value 
between $31,000 and $210,000 (as 
adjusted every two years) at the time 
of solicitation; 

2. the goods are being procured by an elig- 
ible entity (these include most federal 
departments and some agencies, such 
as the Canada Post Corporation, but 
Transport Canada, Fisheries and Oceans 
and Communications Canada are 
excluded, as are any goods considered 
necessary for national security or 
national defence purposes); 

3. the procurement relates to goods, i.e. 
the service component must be inciden- 
tal to the acquisition of the goods and 
less than 50 per cent of the total value. 


Where the Board decides to commence an 
investigation and a contract has not yet been 
awarded, the Act provides that the Board 
may order the government institution to post- 
pone award of contract, unless it certifies that 
“the procurement ts urgent or that a delay 
would be prejudicial to the public interest.”’ 

The Board is required to make a determina- 
tion within 90 calendar days of receiving a 
complete and valid complaint. There is also 
a provision for an ‘‘express option’’ in which 
the time frame is halved. 

The Board can recommend to the procuring 
agency a number of remedies including the 
reissuing or re-evaluation of the tenders, ter- 
mination of the contract and its award to the 
complainant, or the award of compensation 
to a complainant. It can also award reason- 
able costs related to filing the complaint and 
preparing the bid. Alternatively, it can dismiss 
the case. 


Within the context of a written determina- 
tion on a complaint, the Board is also entitled 
to make recommendations to a government 
institution on any aspect of its procurement. 

The Act provides that a government institu- 
tion shall endeavour to implement the recom- 
mendations of the Board to the greatest 
extent possible. Any government agency that 
does not intend to implement the recommen- 
dations in full must document its reasons 
within ten days. The Board is required to 
report this to Parliament in its Annual Report, 
along with the details of all other cases that 
come before it during the year. Any refusal 
to accept the Board’s recommendations in full 
or in part does not affect the awarding of 
costs. 


How the Board operates 


The organization 


he Board can have up to five mem- 
bers, including a chairman, all of 
whom are appointed by the Governor-in- 
Council. Their term is not to exceed five years, 
but members can be re-appointed. Under the 
Regulations, they must have knowledge and 
experience related to public-sector procure- 
ment. The Board reports to Parliament 
through the Minister of Consumer and Cor- 
porate Affairs. The Chairman is the Chief 
Executive Officer and is responsible for the 
Board’s operations. During 1990, the Chair- 
man was the only appointed member. 

The Secretary to the Board, under the gen- 
eral direction of the Chairman, provides day- 
to-day support services to the organization. 
This includes giving policy advice and over- 
seeing the technical work of investigating 
complaints and coordinating communications 
activities. The Secretary also exercises author- 
ity over the staff, manages the budget and 
oversees the preparation of the Annual 
Report. 

The General Counsel reports to the Chair- 
man, and gives legal advice to the Board and 
staff on questions of law, procedure and 
interpretation. 


Chairman of the Board Members 
of the 


Board 


General 
Counsel Secretary to the Board 


Director, Director, 
Research Cost Registrar 
and Analysis } | Determinations 


The Director, Research and Analysis inves- 
tigates complaints by potential suppliers and 
prepares cases for presentation to the Board. 

The Director, Cost Determination makes rec- 
ommendations on costs and compensation 
where a complaint is upheld. This position 
was not filled during 1990. 

The Registrar looks after all documentation 
and correspondence to and from the Board, 
and makes arrangements for holding 
hearings. 


The process 


This is a supplier-initiated, complaint-driven 
system. Once the basis of the complaint is 
discovered (see flow chart below), there are 
two paths that a potential supplier has the 
option of pursuing. The complainant may 
choose to take the complaint to the govern- 
ment institution or to have the Procurement 
Review Board review the complaint in the first 
instance. The Board encourages complainants 
to attempt to resolve the issue first with the 
government institution in question. 

If the complainant is not satisfied with the 
response received from the government insti- 
tution, or if the complainant chooses not to 
pursue this option and files directly with the 
Board, then the Board reviews the complaint 
in accordance with its Regulations. First, the 
complaint is checked against the criteria for 
filing. The complainant is advised of any defi- 
ciencies in the complaint so that they may 
be corrected within the specified time limit. 
Once the complaint is admissible as filed, the 
complainant is sent a formal acknowledge- 


ment of receipt and the government institu- 
tion is sent a copy of the complaint. 

In accordance with the Regulations, the 
Board has five days to determine whether the 
complaint will be accepted as valid. During 
that period, the Board considers whether it 
will order the government institution to 
postpone awarding the contract until the 
investigation is complete. (If the government 
institution certifies, in writing, that the pro- 
curement is urgent or that a delay would be 
prejudicial to the public interest, the Board 
will not make the above ‘‘stop order.’’) 

The Board reviews the complaint for its 
features that affect jurisdiction, i.e. the esti- 
mated value and eligibility of the procurement 
and of the supplier. If the complaint was filed 
within the specified time limits and if it meets 
with the criteria as spelled out by the Board’s 
Regulations, then the investigation starts. If, 
on the other hand, the complaint has been 
determined to be invalid (i.e. either because 
the Board has no jurisdiction or the complaint 
is frivolous, vexatious or made in bad faith), 
the Board dismisses it. 


Addressing the complaint 


Complainant goes to 
government institution not satisfied ——» 


satisfied Complaint filed 
with PRB 


Complaint withdrawn ; 
& =" Complaint determined 
reviewed invalid 


Board dismisses 
—_ complaint 


meets criteria 


PRB notifies government 
institution, considers ‘‘stop 
order,’’ publishes notice of 

complaint, starts investigation 


PRB sends report 
to complainant 


Investigation reviewed 


sufficient evidence 


Government institution 
responds with report 


insufficient 
or disputed 
evidence 


Hearing held 


Complainant comments 
on report 


Board makes a 
determination 


If the complaint has been accepted as valid, 
a copy is sent to the contractor (if applicable) 
and any intervenors of record. An official 
notice of the complaint is also published in 
the Canada Gazette Part I and in Government 
Business Opportunities. 

As per the Board’s Regulations, the govern- 
ment institution has 25 days after receipt of 
its copy of the complaint to file a report with 
the Board responding to the allegations made. 
The Board sends a copy of the government 
institution’s report to the complainant who 
in turn has seven days to submit comments. 
These comments are then forwarded to the 
government institution and any intervenors. 

The investigation now moves on to the 
interviewing of any parties or individuals who 
can provide further substantiation and 
insight. To this end, the Board may also 
choose to examine various files and to obtain 
other documents. 

Once this stage of the investigation has 
been completed, the Board reviews the infor- 
mation collected and decides whether it now 
has sufficient evidence to make a determina- 
tion, or whether a hearing should be held if, 


for example, certain evidence is unclear or 
in dispute. If the Board chooses to hold a 
hearing, interested parties are notified and 
pertinent witnesses are requested to attend. 

The Board then makes a determination, 
which may consist of recommendations to the 
government institution and the awarding of 
costs to a prevailing complainant. 

The government institution is notified of the 
Board’s decision, and has either 10 days to 
advise the Board why it will not implement 
the Board’s recommendations or, alternative- 
ly, 60 days to report on full implementation. 
(Orders with regard to the payment of costs 
must be abided by.) All other parties are 
informed. 

Under Article 22 (2) of the Act, the Board 
is requested to include in its Annual Report 
to Parliament a) the cases with which the 
Board has dealt during the year; b) the rec- 
ommendations it has made during the year; 
c) the cases where recommendations have 
been fully implemented and d) the cases 
where recommendations have not been fully 
implemented and the reasons therefore. 


Appendix A 


Financial statement 
$000’s 
Forecast Actual 
1990-91 1989-90 
Personnel 887 565 
Goods and services 
Transportation and communications 60 38 
Information 55 43 
Professional and special services 180 176 
Rentals 15 8 
Purchased repair and upkeep 5 47 
Utilities, materials and supplies 40 56 
Other subsidies and payments 15 — 
370 568 
Total operating jars re 933 
Capital 20 134 
Budget reduction (Canada’s effort in the Gulf) 20 — 
Total program 297, 1,067 


Person-years 10 8 


Appendix B 


The mailing address of the Board is: | The Procurement Review Board of Canada 
P.O. Box 1533 
Station B 
Ottawa, Ontario 
K1P 6P6 


The Board ts located at: 5th Floor 
60 Queen Street 
Ottawa, Ontario 
Telephone: (613) 990-1988 
FAX: (613) 992-3686 


Note: Correspondence with the Board should be directed according to the following: 
1) to file a formal complaint: send it to THE REGISTRAR at the above address. 


2) Correspondence of a general nature, e.g. information, instruction on procedures, etc., should 
be directed to THE SECRETARY, at the above address. 


Appendix C 


Procurement Review Board 
of Canada 


BOARD 


Gerald A. Berger, Chairman and Chief Executive Officer 
Nancy Gabler, Secretary 


STAFF OF THE BOARD 


Jean Archambault, Secretary to the Board 

Ronald E. Williams, O.C., General Counsel 

Randolph W. Heggart, Director (Research and Analysis) 
Marie Chalifoux, Registrar 

Karen Blackburn 

Simone Comeau 

Sandra McNeil 

France Séguin La Haye 

Jo-Ann Tremblay 

Daniel E. Venance 
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Chairman’s Message 


his is the third Annual Report of the 

Procurement Review Board of 

Canada. Since its inception on 

January 1, 1989, the Board has 
handled a modest but increasing number of 
complaints regarding federal government 
procurement under the Canada-U.S. Free 
Trade Agreement (FTA) and has done so, I 
believe, to the general satisfaction of all the 
parties. The Board has also received a 
growing number of complaints about other 
federal government contracts over which it 
has no jurisdiction. 


In last year’s Report, I indicated that work 
was proceeding to expand the mandate of the 
Board to cover these other classes of federal 
government contracts. This followed a speech 
by the Minister of Supply and Services, the 
Honourable Paul Dick, to the Aerospace 
Industries Association of Canada in 
September 1990 in which he indicated he was 
in favour of a general expansion of bid protest 
to cover all Department of Supply and 
Services (DSS) contracting and ultimately all 
government procurement. 


Up to that point, there was a general belief 
that such an expansion could be easily 
provided for once the policy decision had 
been taken. In fact, I was told that subsection 
21(2) of the Free Trade Agreement 
Implementation Act (FTAIA or the Act) was 
included for that very reason. Subsection 
21(1) of the Act provides for Regulations for 
“carrying out the purposes and provisions of 


this Part and for implementing Chapter 
Thirteen of the Agreement...” 


Subsection 21(2), on the other hand, states: 


“21.(2) The Governor in Council may make 
regulations assigning to the Board powers, 
duties and functions in relation to any aspect 
of the procurement relating to contracts 
awarded or to be awarded by such 
departments or ministries of state of the 
Government of Canada or other bodies or 
offices as are prescribed by the regulations 
and respecting the exercise of those powers 
and performance of those duties and 
functions.” 


It had been thought this section could be 
used to expand access by Canadian 
companies to bid protest on procurements 
Other than those covered by the FTA. 
However, there has now been an opinion 
given on that section to the effect that what 
the Government had decided and proposed 
and thought Parliament had approved has not 
been accomplished. Put simply, since 
section 3 states “The purpose of this Act is to 
implement the Agreement ...”, subsection 
21(2) cannot, according to the opinion, be 
used to expand the Board’s mandate beyond 
FTA contracts. In effect, subsection 21(2) 
leads nowhere! 


As a result, from the Board’s perspective, 


the last year has been spent by the 
Government not only in dealing with the 


1 


consideration of how and when to broaden 
access by Canadian companies to bid protest, 
but also in focusing on the need for new 
legislation to bring this about, and what such 
legislation should contain, including any 
changes to existing powers of the Board and 
the remedies available to the parties. 


As this Report is being written, the 
Government has announced that it will 
introduce legislation for the consideration of 
Parliament to provide for increased access to 
bid protest. In this regard, I understand it is 
the intention of the Government to propose 
that the new legislation also include the 
existing provisions of the FTAJA covering the 
current mandate of the Procurement Review 
Board. 


During the above-mentioned deliberations, 
I have heard, directly and indirectly, a number 
of concerns expressed about bid protest in 
general and an expansion of Canadian 
companies’ right to bid protest. These 
concerns reflect, in part, philosophical 
differences among the various players in 
public sector procurement about how such 
procurement should be carried out including 
the key issues of responsibility and 
accountability. After much reflection, 
however, and at the risk of sounding self- 
serving, I believe it is appropriate for me to 
use the occasion of the Annual Report to 
review the philosophy and operations of this 
uniquely Canadian bid protest system and, 
hopefully, in the process, deal with the 


concerns that have been raised. In particular, 
this is an opportunity for me to communicate 
directly with those persons involved in the 
procurement process whose only knowledge 
of bid protest heretofore has been apocryphal. 


Complaints about the awarding of 
government contracts generally fall into four 
major categories: 


1. The contract was awarded without 
competition when bids should have been 
sought. 

2. Even if there was a competition, the 
specifications were so “wired” (such as 
being written around a specific product) 
that there really was not a fair competition. 

3. Even where there was a “real” competitive 
and generic specification, the evaluation 
criteria were so unclear or unstated as to 
make contract award decisions 
problematic. 

4, Even where there was a real competition 
with proper evaluation criteria, contracts 
were awarded on another basis, either 
deliberately or by mistake. 


Canadian companies have long had access 
to an independent bid protest mechanism for 
all government contracts through the Federal 
Court of Canada. That more companies have 
not chosen this route should be of some 
concern because, I am led to understand, it 
reflects less on the time and costs involved 
than on what the private sector perceives 
might be the longer term outcome of the 


exercise of its rights. The fear of retaliation is 
a common thread running through all of the 
contacts the private sector has had with me 
since January 1, 1989. 


I would also like to say a word on the 
usefulness and effectiveness of informal 
protests to Ministers and officials. I think it is 
fair to say that many complaints to Ministers 
and officials are dealt with at that level to the 
satisfaction of all parties. At the same time, I 
also think it is fair to say that the majority of 
complaints that come to the Board have 
already been rejected at the departmental 
level. And finally, in some cases the simple 
filing of a complaint with the Board has 
resulted in a resolution between the parties 
and the consequential dropping of the 
complaint. This is not to say that these 
complaints were not dealt with seriously in 
the first instance. But what it does mean is 
that because of the division of responsibilities 
for procurement, even within the 
requisitioning or user department, it is often 
very difficult to get the total picture of a 
transaction. A bid protest inquiry by the 
Board is almost unique within the federal 
government in that the process puts a 
transaction and all the players involved in it 
under a concurrent review. In this regard, in 
all cases where the Board has found for the 
complainant, the government has not 
disagreed with the decision, once they had all 
the facts, even though initially they may not 
have been of that view. 


The following four points contain the 
essence of the concerns I have heard 
regarding the expansion of bid protest to the 
Board beyond what is required by law or 
agreement. 


1. The process is time-consuming and 
expensive and encourages frivolous 
complaints and delays with no cor- 
responding benefit in terms of cost savings. 


One must first put the extent of bid protest 
in context. In 1991, the Board received 34 
protests but only 22 related to federal 
government contracts under the FTA, or less 
than one half of one per cent of this class of 
contracts. Of those 22 protests, less than one 
half resulted in a full written determination, 
the others being settled ultimately by the 
parties, rejected or withdrawn. Of the 10 
which resulted in a full written determination, 
only four were filed before contract award, 
thereby resulting in Stop Award Orders. The 
other six were filed after contract award and 
therefore contract performance proceeded 
uninterrupted. In fact, because of the timing 
in publishing contract awards (which is 
commonly the time when a firm becomes 
aware of the grounds for a complaint), many 
contracts that are protested are substantially 
performed by the time the protest is filed. 


Under the Board’s Regulations, the Board 
must complete its work within 90 calendar 
days or 45 days when the Board agrees to a 


request by one of the parties for the Express 
Option. In the three years of the Board’s 
existence, the government has requested the 
Express Option only once. Furthermore, in 
1991 the average time taken to decide those 
cases resulting in a determination was reduced 
to 66 days from 74 days in 1990. 


With regard to cost, the system is required 
to be, and has therefore been designed to be, 
as simple and inexpensive as possible. 
Indeed, the Task Force on Service to the 
Public, a part of Public Service 2000, 
commented favourably on the Board’s 
procedures in its Exemplary Practices in 
Service Handbook (unpublished). In 1991 the 
Board introduced a change to its “file 
hearing” process by having its staff circulate 
its preliminary Investigation Report to the 
parties for comment prior to presenting it and 
any related comments to the Board for 
consideration. This additional step, which 
demonstrates even greater transparency and 
fairness in the process, still takes place within 
the time limits specified in the Regulations. 
As well, it is noteworthy that, to date, the 
Board has not held, nor has it been requested 
to hold, any formal hearing. It has been able 
to resolve matters before it without putting the 
parties to the expense that a hearing would 
entail. This situation could change with an 
expansion in bid protest opportunities, 
resulting in larger and more complex cases. 


With regard to encouraging frivolous 
complaints, the Regulations specifically 
provide for the dismissal of such cases. 
Further, any decision by the Board to accept a 
complaint which the government regarded as 
frivolous could be appealed to the Federal 
Court of Canada. Finally, in the three years of 
the Board’s existence, the Board’s decisions to 
investigate procurements have ultimately met 
no opposition on the basis that a complaint 
was frivolous. It it true that initially the 
government may not have agreed with the 
Board’s decision to accept a case for review. 
But after all the facts were known by the 
government, it accepted the determinations of 
the Board. 


On the issue of cost savings, there are 
several points to be made. In those cases 
where there were either unjustified sole source 
contracts or “wired” specifications, it has been 
estimated that putting the contract awardees in 
a true competitive situation could result in 
costs savings of from 10 - 25 per cent. The 
Auditor General of Canada, in his 1991 
Report, stated that “... significant price 
savings, in the range of 30 per cent, could be 
achieved if previously non-competitive 
contract requirements were competed where 
feasible.” 


There are costs associated with this 
process. However, they are essentially the 


same costs that are spent in departmental 
contract quality control activities, audits by 
the Auditor General, and responses under the 
Access to Information Act. It should be 
remembered that, on average, the total cost of 
a procurement is made up of two elements — 
95 per cent being the cost of the product or 
service and 5 per cent being the cost of 
procurement. Increases in costs relate to the 5 
per cent; increases in savings relate to the 95 
per cent! 


2. The process of independent bid protest 
does not recognize the accountability of 
Ministers to Parliament and through it to 
the Canadian people for the conduct of 
procurement. 


This is a very complex issue to deal with 
because, on a first pass through, the argument 
seems to hold at least some water. In the 
United States, where bid protest has been 
operating for over 60 years, there is a 
separation of powers where the executive 
does not sit in the legislature. In Canada, 
Ministers, including the Ministers of Supply 
and Services and Public Works, do sit in 
Parliament and are accountable and 
answerable to it and ultimately, and 
particularly at election time, to the Canadian 
people. 


On the other hand, in matters of bid 
protest, the courts have commented on the 
discretion and accountability of Ministers. In 
1980, Mr. Justice Dickson of the Supreme 


Court of Canada (as he was then) wrote, 
“Certiorari is available as a general remedy 
for supervision of the machinery of 
government decision-making. The order may 
go to any public body with power to decide 
any matter affecting the rights, interests, 
property, privileges, or liberty of any person. 
The basis for the broad reach of this remedy is 
the general duty of fairness resting on all 
public decision-makers.” 


More recently, Mr. Justice Strayer of the 
Federal Court of Canada said, “the Minister 
and his officials in rejecting or accepting 
tenders performed administrative functions .... 
These are not broad policy functions involving 
unlimited discretion .... There is therefore 
attached a duty of fairness which courts can 
enforce by certiorari.”2 


One could make the point that it is one 
thing to accept the jurisdiction of a court; it is 
another matter to submit one’s actions to the 
review of an independent administrative 
tribunal. It is not for me to argue the place of 
an administrative tribunal within the 
machinery of the Government of Canada. On 
the other hand, to the extent that the 
Government had provided for a regime of bid 
protest to an independent tribunal, it is 
difficult to argue that Canadian companies 
should be prevented from having access to 
such a system but must, if they have 
complaints about a particular procurement 
that does not fit within the narrow band of 
contracts under the FTA, go to the time and 


1 Martineau v. Matsqui Institution Disciplinary Board, 1980, 1 S.C.R. 628. 
2 as C. Assal oration Ltd. v. Her Majesty the Queen and The Minister of Public Works (unreported) 


March 19, 1990 F.C. T-720-90 and recently referred to in Cegeco Construction Ltée c. M. Gilles Ouim 
Ministre des Travaux Publics du Canada (unreported) November 19, 1991 F.C. T-2733-91. 
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expense to file a notice under section 18 of the 
Federal Court Act requesting a remedy. 
Surely, not to provide for such a system, at 
least as an option, would, in my view, send 
out the wrong signals to the Canadian 
business community and the Canadian public 
about the nature of Canadian public 
administration. In this regard, it should be 
remembered that under the current legislation, 
companies can, for example, protest a 
$150,000 contract for personal computers for 
the Department of External Affairs but not for 
the Departments of National Defence, 
Communications, Transport, or Fisheries and 
Oceans. While bureaucrats may understand 
that this situation results from negotiations on 
coverage that took place during the 1970s 
within the GATT, it is difficult to explain this 
to Canadian companies who believe they have 
not been fairly treated. 


Under the current legislation (and I would 
hope any future legislation), the accountability 
of Ministers (and through them, their officials) 
is reflected in a very significant way. While 
the Board may order the payment of costs, it 
has the ability only to recommend a remedy, 
such as retendering or the payment of 
compensation which, under the FTAIJA the 
government shall “... endeavour to implement 
... to the greatest extent possible ....” It is up 
to the Minister concerned to accept or reject 
such a recommendation and to be held 
accountable for such a decision both at the 
time of the decision as well as at the time of 
tabling the Annual Report of the Board in 


Parliament. The reasons for this are many and 
include the fact that certain recommendations 
of the Board may ultimately be difficult if not 
impossible to implement. For example, the 
Board could recommend retendering but 
circumstances may have changed and the 
Department may have decided to cancel the 
procurement altogether. Under the FTAIJA, the 
Board is required to indicate which 
recommendations have not been accepted by 
the government and the reasons why not. 


3. The process of bid protest, because of 
fears of making mistakes which could 
receive public attention, would discourage 
delegation, decentralization and 
empowerment, major concepts of the 
Public Service 2000 program. 


I believe there are no contradictions 
between pursuing PS 2000 objectives such as 
delegation, decentralization and empower- 
ment on the one hand and other PS 2000 
objectives such as service to the public (which 
in my view encompasses bid protest by 
suppliers) on the other. The exact opposite is 
true! 


As I understand the argument, there is a 
view that what should be encouraged are 
initiatives that would see administrative 
decisions including procurement being taken 
at the local level by persons directly 
responsible. For example, assume that a 
hypothetical research institute in Medicine 
Hat requires a piece of scientific equipment. 


The director of the institute would have a 
description of the equipment prepared which 
would be given to the chief of administration 
for procurement action. The argument 
continues that requiring the chief of 
administration to know and follow all the 
rules dealing with competitive and non- 
competitive purchasing, some of which are 
regarded as being complicated and confusing, 
could result in mistakes or alleged errors, 
which could lead to a bid protest. The net 
result is that departments would find it safer 
not to “delegate, decentralize or empower”, 
thereby negating the benefits of PS 2000. 


On the other hand, if someone is given 
authority to do something, then that person 
must be held accountable for his or her 
actions. As the Federal Court of Canada 
stated, there is a duty of fairness which must 
permeate these administrative functions. The 
undertaking of responsibility requires that 
there be rules, training, and audit. It is true 
that the rules governing competition under the 
GATT and the FTA, to which the Government 
of Canada has subscribed, are more stringent 
and therefore different from the rules 
governing the vast bulk of government 
purchasing. But these rules only apply to 
fewer than 5000 contracts out of the hundreds 
of thousands of contracts awarded by the 
Government of Canada each year! 


A point which should be remembered is 
that in cases decided in favour of the 
complainants, the Board has detected a 


disquieting phenomenon. In the “tradeoff” 
between convenience to government 
employees (often involving extra costs to 
taxpayers) on the one hand and fairness to 
suppliers (and perhaps savings to taxpayers) 
on the other hand, convenience generally wins 
out. Therefore, bid protest is a way of 
stimulating empowerment in a significant 
manner. 


4. Even if one could accept bid protest for 
goods, it would be questionable to use for 
services where it is difficult to describe 
precisely what one wants. 


The vast bulk of service contracts are 
currently open to competition on the basis of 
descriptions of requirements and clear 
decision criteria. It is only in the area of 
personal services contracts where the 
requirement is to engage someone to perform 
a service rather than describing the specific 
service itself where one enters the world of 
subjective judgement. 


In the bid protest system in the United 
States, there has not been a problem in dealing 
with service contracts. In addition to the fact 
that the awarding of such contracts is 
currently “appealable” to the Federal Court of 
Canada, one cannot justify their exclusion 
from a more simplified system of bid protest 
on the basis of difficulty in describing 
requirements, establishing decision criteria 
and conducting fair competitions. 


The importance of improvements in the 
awarding of government contracts, 
particularly in providing for more 
competition, was mentioned earlier. I think it 
is important to highlight this area. 


In his recent Report, the Auditor General 
stated that DSS awarded $8 billion worth of 
contracts (both goods and services but not 
construction) of which $3 billion were 
awarded non-competitively. The Public 
Accounts of Canada indicate the total value of 
all federal government purchasing for goods, 
services and construction is in the order of 
$16 billion. 


If one extrapolates the same percentage of 
non-competitive versus total contracts as with 
DSS contracts, there could be in excess of 
$6 billion of non-competitive contracts 
awarded annually by federal government 
departments and agencies. If one assumes 
that by having a policy of Open Bidding plus 
a mechanism such as the Procurement Review 
Board through which companies could, 
among other things, challenge non- 
competitive or sole source procurements and 
this results in 10 per cent of the dollars being 
moved into true competitive situations, with 
reductions in price of 25 per cent (the Auditor 
General used 30 per cent), we are talking of 
potential cost savings of upwards of $150 
million a year! (And that does not include 
savings from contracts where the 
specifications were previously “wired” or 
which were awarded to other than the lowest 


responsive bidder.) The cost of operating the 
Board plus whatever additional costs 
departments might incur appear small in 
comparison with what I believe is within the 
Government’s grasp. And even if the savings 
are only $100 million, that’s still a lot of 
money! 


In a way, one can view this exercise in the 
context of the Government’s efforts to 
privatize, in this case the audit of specification 
writing, tendering and contract award by 
leaving it to the private sector to highlight 
potential problems and opportunities. 


Governments, at all levels, have long 
known about the potential savings of reducing 
sole source procurements and tackling the 
problem of “wired” specifications. For 
example, the Study Team Report on 
Procurement to the Task Force on Program 
Review in 1985 highlighted the potential 
savings of $100 million from eliminating 
unjustified non-competitive purchases by DSS 
on behalf of its customer departments. As 
mentioned earlier, the Auditor General spoke 
about savings of 30 per cent. But there has 
always been the problem of implementing 
such a program, involving as it does both DSS 
and its customer departments for certain 
procurements and all government departments 
for the contracts they award. In my view, the 
private sector can play a major role in 
realizing these savings, and, in the process, 
help itself to become more innovative and 
competitive. As I stated in a protest decision 


last year, “... the Board believes that the policy 
that imposes competition should not be easily 
thwarted by an internal government 
judgement about what the private sector can 
or cannot do.” 


This is not to say that the government, 
perhaps with the encouragement of the Board, 
cannot initiate actions to reduce sole source 
procurements. In its first written 
determination (LANsPLUS, January 18, 
1990), the Board commented on the fact that, 
at that time, there was no means to permit 
“other potential suppliers to come forward 
[in a timely manner] to test the rationale for 
‘sole sourcing’. The Board concludes that 
had that been allowed to happen, a 
competitive procurement could have taken 
place.” The Board recommended that DSS 
“review its policies and procedures with 
respect to publishing notices of single source 
procurements...” 


I am pleased to note that during 1991, DSS 
implemented a program to publish Advance 
Contract Award Notices (ACANSs) for all sole 
source procurements under the FTA and 
GATT and on a selective basis for certain 
procurements conducted under Open Bidding 
including services and research and 
development contracts. Not only has this 
provided increased transparency and fairness, 


but it has also resulted in new business 
opportunities as well as actual and potential 
savings to government. 


I would like to conclude by thanking the 
Minister of Supply and Services, the 
Honourable Paul Dick, and his officials for 
the support they have given to the work of the 
Board. It is obviously not enough to say you 
believe in openness and fairness. These 
people have, so to speak, “put their money 
where their mouth is” and have played an 
outstanding leadership role. 


I would again like to congratulate and 
thank the Board’s staff for its most 
professional efforts. This year, my own views 
in this regard (and that of the PS 2000 Task 
Force on Service to the Public) were backed 
up by a Board-commissioned survey of 
companies involved with the Board in one 
capacity or another, the results of which were 
most positive and gratifying. 


I would particularly like to note the 
contribution of the Board’s former General 
Counsel, Ronald Williams, Q.C., who retired 
from government service at the end of the 
year. He played a key role in helping the 
Board in its formative period and I want to 
thank him publicly for his efforts. 


G.A. Berger 
Chairman 
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The Year in Review 


Disposition of Complaints 


ll complaints initiated with the 
Board are registered as active cases 
until such time as they are dealt with 
and considered “closed”. Cases 
may be closed for several reasons and at any 
time after their receipt by the Board. Cases 
which are closed can be listed under either of 
two categories. The first category covers 
those cases decided by the Board 


Table 1 - Summary of Complaint Activity 


without a written Determination. The second 
category contains those cases accepted, 
investigated and decided by written 
Determination of the Board. Table 1 is a 
tabulation of the 39 cases which were closed 
during the year (including those carried over 
from the previous year) and the nature of their 
disposition. A synopsis of all cases can be 
found immediately following this tabulation: 


Category 1: Cases Decided Without a Written Determination 


Complaints abandoned or withdrawn by complainant during the filing process .........sssssssssssssssssee 5 
ROOM Maal E1ES SOL VEC OCLW CEI DARN ICS tates asaagerccrt cess ccteasececcerssitiiessyugnezstisereecconsancconsontoesseccuretctecarce 1 
Complaints dismissed because they dealt with procurements falling outside of 

BS OSROES SLEESONC OLN teers ccc tte eat cts se eres sce ecs tO oe saan fae ccesnoscod estdaoranctteens non eneseceonssececrsacentints 12 
Complaints dismissed because of late filing ..enmnmnmmnemnennniinnnnnnniinnnnnrinnnnense 2 
Complaints dismissed because they lacked a valid basis .....ssssssssssssssesseussssssssssssesssssessssssssesseessesess 4 
Category 2: Cases Decided by Written Determination 

Complaints not sustained because they lacked a valid Dasis .......sssssssssssssssssssssssssssssseesesseeseeeeseee 3 
Complaints not sustained because complainant was not a potential Supplier .........ssssessee 2 
ROUND ATES SUS UALTSCAtCOTa LLLCIL TLCT ILS erect reese soecsc cesses eerste eerecenennseeccpeccotestasoprnnesteoansrerencors rae 10 
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Cases Decided Without a 
Written Determination 


Abandoned or Withdrawn Complaints 


Sometimes complaints are received which 
lack sufficient information to permit them to 
be considered complete and thus properly 
filed. In three such cases, attempts to obtain 
further information failed. After a reasonable 
amount of time had lapsed, these complaints 
were then considered to be abandoned before 
filing. 


Two complaints were withdrawn by the 
complainant. One was withdrawn as a result 
of further information obtained from the 
government by the complainant; a second, 
because of an internal decision by the 
company. 


Solved Between Parties 


A complaint was withdrawn by the 
complainant when the alleged restrictive 
specification was revised by the responsible 
contracting agency in conjunction with the 
client department, thus eliminating the basis 
of complaint. 


Lack of Jurisdiction 
In 12 cases, the Board decided it did not 


have jurisdiction to hear the complaints. Four 
of these related to procurements having 
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estimated values exceeding the upper 
threshold of $210,000, and three related to 
procurements having estimated values below 
the lower threshold of $31,000. (For the two- 
year period commencing January 1, 1992, the 
thresholds have been reduced; the lower one 
to $29,000 and the upper one to $204,000.) 


One complaint related to a procurement 
for certain goods being purchased for the 
Royal Canadian Mounted Police which are 
excluded from coverage by the Canada - 
United States Free Trade Agreement (FTA). 


Finally, four complaints related to 
procurements that were for service 
requirements and, therefore, are not covered 
by the FTA. 


Late Filing 


In two cases, the Board did not accept 
complaints for investigation because they 
were received after the expiry of the time limit 
allowed for filing. In one case, even though 
the time limit for filing a complaint was 
emphasized during three separate 
communications with Board staff, the 
complaint was received by the Board one and 
a half months after the complainant knew 
about the alleged discrepancy. No attempt 
was made to show good cause as to why the 
complaint was not filed earlier. After 
examination, the Board rejected the complaint 
as being late. 


The second case related to a procurement 
which was the subject of an Advance Contract 
Award Notice (ACAN). An ACAN is a 
notice of government intent to solicit a bid 
and negotiate with only one firm. It is not a 
competitive bid solicitation notice but it 
provides potential suppliers an opportunity to 
make their particular capabilities known to the 
government. This procedure, introduced by 
the Department of Supply and Services (DSS) 
in July 1991, responds to a recommendation 
made by the Board in January 1990 and aims 
to provide increased visibility of government 
actions and to promote greater competition. 
Although an ACAN is not a notice of open 
bidding, the government must deal fairly with 
the representations it generates. 


In this case, the complainant filed its 
complaint some two months after the 
publication of the ACAN in Government 
Business Opportunities (GBO), the official 
publication for Canada to serve notices under 
the FTA. The Board determined that the 
complaint was late because the complainant 
should have known the basis of the complaint 
at the time the ACAN was published. 


Lack of Valid Basis 


Four complaints which lacked a valid basis 
were received. The first complainant alleged 
that it was not contacted directly about the 
commencement of the procurement and that it 
was never advised of the change in policy 
(i.e., that suppliers have to request bid 


packages on procurements covered by the 
FTA as opposed to the government 
automatically sending bid packages to 
companies on source lists). This procurement 
was advertised in the GBO as a free trade 
procurement and there was no indication that 
the conduct of the procurement was contrary 
to the FTA. Individual notification is not 
permitted under the provisions of the FTA for 
open or selective tendering, as mentioned in 
the Blowey-Henry case (Board File No. 
E90PRF6638-021-0002). 


The second complaint was that an issue of 
the GBO (in which appeared a certain Notice 
of Proposed Procurement) was not received 
by the complainant, even though they 
subscribe to the publication. The Board found 
that there had been no unusual occurrence in 
the production and distribution of that issue of 
the GBO nor were any alleged that are 
attributable to the government. The Board 
indicated that a supplier that fails to receive a 
particular issue of the GBO is not without 
recourse or responsibility in bringing the 
Situation to the early attention of the 
government for resolution in the same way as 
one would contact the Circulation Department 
of a newspaper if the morning paper did not 
arrive. And here, we are talking of potential 
business opportunities! This was not done in 
this case. In the circumstances, the complaint 
was dismissed as having no valid basis. 


The third complaint related to the lateness 
of a bid that was given to a courier four days 
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in advance of bid closing. The bid could not 
be delivered to the Bid Receiving Unit 
(despite two alleged attempts being made 
before bid closing) due to the inability of the 
courier to cross a picket line set up by striking 
federal government workers. The Board 
noted that a number of options (mail, Telex, 
facsimile) were open to the complainant to 
submit its offer, which selection must be the 
responsibility of the bidder. The Board 
determined there was no indication that this 
procurement had not been carried out in 
accordance with the procurement policies, 
practices and procedures of the Government 
of Canada in that the procedure for the 
acceptance of bids was followed in a 
consistent manner. The responsibility for the 
timely delivery of submissions rests with 
suppliers. The permissible exceptions to this 
rule did not apply in this case. 


The last complaint related to the 
application of a 10 per cent penalty to the bid 
price for evaluation purposes only, for failure 
to provide the required certification of 
Eligibility of Goods with the offer. The Board 
determined that failing to properly read or 
ignoring clear instructions by the government 
in its solicitation document is not a valid basis 
of complaint. A more complete discussion of 
this issue is found below under the heading 
“Eligible Goods”. 


Cases Decided by Written 
Determination 


Sole Source 


The following eight cases all dealt with 
aspects of sole sourcing, as follows: 


A complaint was filed by Environmental 
Growth Chambers, Ltd. (D90PRF6631-021- 
0017) and another by Enconaire (1984) Inc. 
(D90PRF6631-021-0018), both of Winnipeg, 
Manitoba, concerning a procurement by the 
National Research Council (NRC) of Canada 
for the lease of one environmental growth 
room and two environmental growth 
chambers. 


At the customer department’s request, DSS 
commenced a competitive procurement action 
to meet the requirement. Only hours before 
bid closing, DSS received a notice from NRC 
cancelling their requisition. DSS concluded 
that the requirement no longer existed, 
published a notice of cancellation in the GBO, 
and closed its file. In the meantime, the 
complainants both learned that an order for 
exactly the same equipment had been received 
by one of their competitors from the 
Saskatchewan Economic Development 
Corporation (SEDCO). This equipment was 
to be installed in a building owned by SEDCO 


on the campus of the University of 
Saskatchewan and where a portion of NRC’s 
Plant Biotechnology Institute (PBI), the end- 
user, is located. 


The complainants contended that NRC- 
PBI had decided to cancel its open solicitation 
and attempted to acquire the equipment on a 
sole source basis through their landlord, 
thereby depriving the complainants of a fair 
Opportunity to compete for this government 
need. 


Determination 


The complainants prevailed. To conduct 
or attempt to conduct concurrently two 
different procurement actions to fill the same 
requirement, one by an open competitive 
purchase and the other secretly by lease on a 
sole source basis using a different 
procurement agent for each action, is unfair to 
bidders and exposes them to risks beyond the 
normal business risks of fair competition. 


Further, noting that NRC pursued a sole 
source procurement without meeting the 
justification requirements of Article V:16 of 
the GATT Code with respect to single 
tendering, the Board found that NRC failed to 
provide all potential suppliers with an equal 
Opportunity to be responsive to their 
requirements in the tendering and bidding 
phase. 


Awards 


The Board awarded the complainants 
reasonable costs relating to the filing and 
proceeding with their complaints and those 
incurred in the preparation of their bids. 


Recommendations 


The Board recommended that NRC cancel 
its plan to enter into a sole source lease for 
this equipment. The Board further 
recommended that should the requirement 
continue to exist, NRC conduct the 
procurement in accordance with the 
provisions of the FTA and the GATT Code on 
Government Procurement. 


Status 


NRC has indicated its intent to issue a new 
requisition to DSS to proceed with this 
procurement in accordance with the 
provisions of the FTA and the GATT Code. 


A complaint was filed by Enconaire 
(1984) Inc. (E90PRF6601-021-0020) and 
another by Environmental Growth Chambers, 
Ltd. (E90PRF6601-021-0021), both of 
Winnipeg, Manitoba, concerning a 
procurement by DSS of four environmental 
growth chambers for use by the Department 
of Agriculture. 


The complainants alleged that by sole 
sourcing this equipment, which they too could 
have supplied, DSS deprived them of an equal 
Opportunity to be responsive to the 
requirement. 


Determination 


The complainants prevailed. The Board 
found that the procuring entity failed to 
provide all potential suppliers with an equal 
opportunity to compete for this business 
opportunity. Indeed, DSS allowed the 
procurement to be sole sourced without being 
in a position to determine whether the 
conditions under which the requirements for 
competitive tendering need not apply, had 
been met. In this case, the government 
invoked the need for compatibility to go sole 
source. The Board indicated that the relevant 
sole source test in GATT in this case deals 
with interchangeability, a notion different 
from that of compatibility, but more 
importantly, the Board emphasized that, under 
the FTA, competitive solicitations are the 
norm and that the true requirement is for the 
government to demonstrate the case for sole 
sourcing, not the reverse. 


Awards 


The Board awarded the complainants their 
reasonable costs relating to the filing and 
proceeding with their complaints. 


Recommendation 


Cancellation of the procurement action 
was recommended and, if the requirement 
continues to exist, it should be open to 
competition in accordance with the provisions 
of the FTA. 


Status 


DSS was unable to cancel this 
procurement action since the contract had 
been completed and the goods requested had 
been delivered to and accepted by the client 
department. However, as a result of these 
decisions, the government informed the 
Board that it has initiated work with the 
industry to develop a standard for these kinds 
of products which would promote greater 
competition in sourcing future requirements. 


A complaint was filed by Enconaire 
(1984) Inc. of Winnipeg, Manitoba 
(E90PRF664 Y-021-0019), concerning a 
contract awarded by DSS for the acquisition 
of growth chambers, a reach-in cabinet and an 
incubator (the latter item is not the subject of 
the complaint) for the Department of Forestry. 
The complainant alleged that DSS, in 
proceeding on a sole source basis, deprived 
the complainant of an equal opportunity to 
compete for this contract. 


Determination 


The complainant prevailed. The Board 
found that the requirement was pursued on a 
sole source basis without the procuring entity 
being in a position to determine whether the 
conditions under which the requirement for 
competitive tendering need not apply, had 
been met. Indeed, the Board found that the 
government took lightly its responsibility to 
assess whether or not a real case for sole 
sourcing existed and concluded that in the 
absence of expending the effort required to 
hold a competition, the government ultimately 
relied on “convenience” as the rationale for 
sole sourcing. This deprived potential 
suppliers of an opportunity to win this 
requirement. 


Award 


The Board awarded the complainant its 
reasonable costs of filing and proceeding with 
the complaint. 


Recommendations 


Cancellation of the procurement action for 
the reach-in cabinet that was the subject of the 
complaint was recommended. Should the 
requirement continue to exist, it should be 
open to competition in accordance with the 
provisions of the FTA. Furthermore, the 
reasoning that supports this determination, 
with respect to the reach-in cabinet, applies 
equally to the procurement of an incubator, 


and as such, the cancellation and 
reprocurement action include the incubator. 


Status 


DSS was unable to comply with the 
Board’s recommendation to cancel this 
procurement action since the contract had 
been completed and the goods requested had 
been delivered to and accepted by the client 
department. 


Two complaints were filed by Trenton 
Textile Mills Limited of Trenton, Ontario 
(D91PRF6621-021-0021 and F91PRF6621- 
021-0024), concerning the award by DSS of 
contracts for the supply of fabric to be 
incorporated in the production of furniture by 
CORCAN Industries (CORCAN) of 
Correctional Service Canada (CSC). Their 
complaint was that since they felt they could 
manufacture the fabric required, they believed 
that the contract awardees were not the “sole 
source”, and that they would like to be 
considered as a supplier for fabrics which may 
now be listed as sole source. 


Determination 


The complainant prevailed in both cases. 
The Board noted that the procuring entity had 
significant latitude in defining its needs in a 
generic manner, including the use of raw 
materials lists, as was the case in these 
instances. To jump from such a process, 
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however, to stating that only one firm can 
meet the need and to go sole source on that 
account cannot be readily supported. If one is 
to resort to sole source, a proper justification 
must exist and its use be applicable. In the 
two cases above, the Board found that the 
justifications invoked were unfounded. Given 
that they deal with raw material and not 
products or parts thereof, a requirement of the 
GATT Procurement Code, the justifications 
were, in addition, not applicable. 


Award 


The Board awarded the complainant its 
reasonable costs relating to the filing and 
proceeding with the complaints. 


Recommendation 


The Board recommended that future 
requirements for these goods, in similar 
circumstances, be open to competition in 
accordance with the provisions of the FTA. 


Status 


The Department of Supply and Services 
and CORCAN (Correctional Service Canada) 
have reviewed the procurement process for 
CORCAN’s production operations, and 
discussions have taken place respecting the 
need for upgraded purchase descriptions to 
permit qualified bidders to compete. DSS and 
CORCAN are working together in this regard. 


A complaint was filed by Waters 
Chromatography Division of Millipore 
Canada Limited of Ville St-Laurent, Québec 
(E91PRF6601-021-0022), concerning the 
procurement of a complex laboratory 
instrument for the Department of Agriculture. 
The complainant alleged that although the 
procurement was being conducted in a 
competitive atmosphere, the specifications 
were written to create a “lock-out” 
competition which could be won by only one 
company. 


Determination 


The complainant prevailed. The Board 
found that the specification was designed to 
produce a pre-selected result, thereby failing 
to provide all potential suppliers an equal 
Opportunity to be responsive. The evidence 
disclosed ample proof that what actually went 
on in this procurement was a pre-competition 
held by the client department, in private, in 
the course of assessing what the market had to 
offer that might meet their needs. Knowing 
their needs intimately, the end-user assessed 
the market with a critical eye and went 
straight to the conclusion that they had found 
the product that best met those needs. They 
got a price quotation and then instructed DSS 
to acquire it. When faced with the 
requirement to conduct an open competition, 
they went along with that and prepared a 
specification with a large number of 
mandatory requirements set up mainly in 


terms of particular features of the product they 
wanted where alternate generic requirement 
descriptions were possible. The Board stated 
that preliminary or private competitions, of 
the sort conducted here, are prohibited. 
Competitions are required to be fair and open 
with all terms and conditions being 
transparent. They are not to be conducted in 
private, and should not be a mere formality 
with the true expression of actual needs and 
the justification for mandatory requirements 
prepared later on after a complaint has been 
filed. 


Awards 


The Board awarded the complainant 
reasonable costs of filing and proceeding with 
the complaint, as well as costs of preparing 
and submitting its bid. 


Recommendation 


The Board recommended that the 
procurement be subject to a new competition 
after a specification was prepared that 
accurately reflected the real needs of the 
Department of Agriculture. 


Status 


DSS has requested the Department of 
Agriculture to prepare a detailed specification 
with a view to a new competition for the 
requirement. 


Discussion - Sole Sourcing 


All the above cases substantially deal with 
the issue of the proper and justifiable use of 
sole sourcing or single tendering. Given the 
importance and frequency of the use of sole 
sourcing, its far-reaching impacts on price, 
managerial and technological competi- 
tiveness, and the many complaints it 
generates, the Board, in its Determination of 
28 January 1991 (E90PRF6601-021-0020, 
Enconaire, E90PRF6601-021-0021, 
Environmental Growth Chambers) went to 
great length to explain its understanding of the 
requirements of the Free Trade Agreement 
and the GATT Code on this point. 


In summary, the Board emphasized that 
competition is the norm under both the FTA 
and GATT. The provisions for single 
tendering are few: (a) no response to open or 
selective tendering; (b) protection of exclusive 
rights; (c) extreme urgency; (d) additional 
deliveries by original supplier intended either 
as parts replacement or as extension of 
existing supplies or installations where a 
change of supplier would compel the entity to 
procure equipment not interchangeable with 
existing equipment; and (e) prototypes, 
research, experiment, study or original 
development. These provisions are tightly 
circumscribed and can only be used in 
exceptional circumstances, but never with the 
intent to avoid maximum possible 
competition. 
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Clearly, the sole source/single tendering 
justifications spelled out in the GATT Code 
Article V, paragraph 16 (a) to (e) have been 
expressly designed as exception rules and, in 
the Board’s opinion, they should only be used 
accordingly. It is true that significant 
differences exist between reasons justifying 
single tendering under the FTA and GATT 
rules and similar reasons supporting sole 
sourcing for other procurements made by the 
Government of Canada and not covered by 
these Agreements. 


This double regime could explain some of 
the confusion that exists in this area. It should 
be stressed, however, that under both regimes, 
competitive procurement is the norm and the 
Board has found, in most cases brought before 
it, that client preferences or administrative 
convenience better characterize the 
justifications invoked to go sole source. 
Recourse to single tendering should, however, 
only be used as a last resort with full 
justification, and even then, such actions 
should be made transparent and put to the test 
of Advance Contract Award Notices. 


The Board believes that the policy that 
imposes competition should not be easily 
thwarted by an internal government 
judgement about what the private sector can 
or cannot do, and there is a significant 
difference in price when there is competition 
as Opposed to going sole source — up to 
30 per cent according to the latest Report of 
the Auditor General of Canada. 
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Make-buy 


Two complaints were filed by 99M 
Corporation (E91PRF6633-021-0011 and 
E91PRF6633-021-0012) of Markham, 
Ontario, concerning two contracts awarded on 
a sole source basis by DSS for input/output 
voice expansion boards for the Department of 
National Revenue (Taxation). 


The complainant alleged that it was not 
given a fair opportunity to compete for these 
requirements even though it is an experienced 
value-added reseller of this equipment. The 
complainant later clarified the basis of its 
complaints, stating that it was not its intention 
to challenge the right of DSS to purchase 
hardware directly from the contract awardee, 
Dialogic Corporation. Rather, the 
complainant was concerned with the way the 
voice expansion boards would be utilized by a 
government department both as a system 
developer and end-user. In other words, the 
complainant found it unfair for the 
government to compete with the private 
sector. 


Determination 


The Board found that Dialogic 
Corporation supplies its products to customers 
but does not permit them to resell these 
products unless they contain a value-added 
component. As the Department of National 
Revenue is, in this case, its own system 
integrator, DSS went sole source to Dialogic 
to fill this need. Since the government’s 


requirements were for the input/output boards 
only, without any value being added, the 
Board determined that the complainant was 
not a potential supplier, i.e. an actual or 
prospective bidder for the goods required, and 
for this reason dismissed the complaints as is 
required under section 15 of the FZAJA and 
subsection 2(2) of the Regulations. 


Handling of Bids 


A complaint was filed by Fine Tool & Die 
Inc., Scarborough, Ontario, (E91PRF66W- 
021-0013), concerning a procurement 
conducted by DSS for aircraft bolts for the 
Department of National Defence. 


The complainant contended that its bid 
was mishandled by DSS, three pages were 
missing, and also that DSS had informed it 
that blueprints, necessary for providing the 
proper guidelines for manufacturing the bolts, 
were not available. 


Determination 


During the investigation into this 
complaint, the complainant sent a letter to the 
Board indicating that insofar as the first part 
of its complaint was concerned, an 
accommodation had been reached with DSS 
allowing the complainant to supply a 
“«certified true copy of that transmission...” 
The complainant confirmed to the Board that 
it was withdrawing that part of its complaint. 
With respect to the second part of its 
complaint, the Board determined that the 
allegation dealing with the lack of blueprints 
related to events that had not yet occurred, 


i.e. the award of the contract, and did not 
deprive the complainant of a fair opportunity 
to bid. The second part of the complaint was 
dismissed as having no valid basis in the 
circumstances. 


Eligible Goods 


A complaint was filed by Buntin Reid 
Paper of Ottawa, Ontario (D91PRF66W-021- 
0010), concerning a standing offer to be 
awarded by DSS for the supply of white paper 
for the Department of National Defence. 


The complainant contended that DSS 
unjustifiably applied a 10 per cent penalty to 
its bid. It was applied because the “Statement 
of Eligible Goods” form was not filled out and 
returned with the bid. The complainant had 
indicated “O” foreign content on the front 
page of the proposal. The Request for 
Standing Offer contained a clear warning on 
the failure to complete and return the form, 
stating that goods would be considered “non- 
eligible”. The consequence of “non- 
eligibility” is that a 10 per cent penalty is 
added to the bid price for evaluation purposes. 


Determination 


Although the Board noted some problems 
with the clarity of the solicitation documents, 
it determined that by ignoring the notice, the 
complainant put itself at some risk. The 
complainant argued that the contracting 
officer could have safely assumed that the 
goods were of Canadian origin. The Board, 
however, concluded that DSS is not obliged to 
assume anything and had indicated so clearly 
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by insisting on a signed declaration of 
eligibility of goods in the Request for 
Proposal. Further, in the Board’s opinion, it is 
the responsibility of the bidder to declare what 
the status of the goods is, particularly in an 
increasingly more global trade environment 
where the trade status of goods is so variable. 
Finally, the information on the eligibility of 
goods must be certified because it is a 
criterion within the FTA, and it must be 
demonstrated to Canada’s partner that the rule 
is being consistently applied, and it may be 
necessary if enforcement action is ever 
required. The contracting officer applied the 
rule in a consistent and correct manner. Upon 
examination, the Board dismissed the 
complaint as it did not disclose a valid basis. 


A complaint was filed by Jean Pierre 
Hamel Packaging Inc., Ottawa, Ontario 
(D91PRF6666-021-0014), concerning a 
contract to be awarded by DSS for mailing 
wrapper, corrugated selfseal fibreboard. 


The complainant alleged that it was unfair 
to handicap its bid price by a 10 per cent 
factor as it did not see the “Statement of 
Eligible Goods” form in the bid solicitation 
package, but had filled the box on the front 
page of the Request for Proposal to indicate 
that there was “O” foreign content in its 
product. Furthermore, the product it offered is 
manufactured by a 100 per cent Canadian 
company. 
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Determination 


The policy of DSS is to treat all suppliers 
who do not complete the form 4079 — 
Eligibility of Goods — and who do not 
submit it with their bid, as offering non- 
eligible goods of foreign origin. The 
consequence of having their goods thus 
considered is that a 10 per cent penalty is 
added to the bid price for evaluation purposes. 
The Board determined, as in the Buntin Reid 
case above (D91PRF66W-021-0010), that the 
complainant was given a reasonably clear 
warning of the need and importance to fill out 
and return the form along with its bid. By 
ignoring such direction, the complainant put 
itself at risk. The Board, therefore, dismissed 
the complaint as having no valid basis. 


Evaluation of Bids 


A complaint was filed by Nico-Arret Inc. 
of Montréal, Québec (E91PRF6641-021- 
0003), concerning a contract awarded by DSS 
for hand-held Canadian flags for the 
Department of the Secretary of State. 


The complainant alleged that the reasons 
for rejecting its bid were unjustified and 
irresponsible since its offer was substantially 
lower than that of the contract awardee. 
Although its pre-award samples were not to 
specifications, the complainant contends it 
had specified that a finished product could be 
available within four days. 


Determination 


The complainant prevailed. The issue in 
this case turns upon the significance of the 
government having fixed mandatory 
requirements and then exercising an 
uncontrolled discretion on an unannounced 
basis to reject one bidder and then, through 
the inconsistent application of that discretion, 
to give three other bidders a second chance. 
The Board is of the opinion that this contract 
should never have been awarded since if all 
four firms had been treated equally and 
according to the conditions stated in the 
Request for Proposal, none would have been 
declared responsive. 


Awards 


The Board awarded the complainant its 
reasonable costs relating to the filing and 
proceeding with this complaint. Since the 
complainant was excluded from the second 
chance afforded the three other bidders, the 
Board further awarded the complainant its 
reasonable costs relating to its bid preparation, 
thereby putting it in the position it was in 
before this procurement began. 


Recommendation 

As the goods had already been delivered, 
the Board did not recommend cancellation of 
this contract. 


Pre-solicitation Notice 


A complaint was filed by Waters 
Chromatography Division of Millipore 


(Canada) Limited of Mississauga, Ontario 
(E91PRF6631-021-0002), regarding a 
contract awarded by DSS for scientific 
equipment (High Performance Liquid 
Chromatography) for the National Research 
Council of Canada. 


The complainant contended there was no 
Opportunity to bid on this requirement as it 
was never advertised in GBO, and yet DSS 
had awarded a contract. 


Determination 


The complainant prevailed. The 
inadvertent initiation, conduct and completion 
of a competitive procurement action without 
the appropriate notice having been given in 
the official publication for such procurement 
resulted in a violation of the FTA Chapter on 
Government Procurement. The Board found 
that by failing to publish a Notice of Proposed 
Procurement in GBO and by awarding a 
contract in relation to the procurement, DSS 
failed to provide all potential suppliers an 
equal opportunity to be responsive to the 
tendering and bidding phase. 


The facts in this case indicate that a 
competitive action was launched inadvertently 
due to a system error. When this was brought 
to the department’s attention by the 
complainant, they offered apologies but 
decided to let matters take their course. The 
Board could not easily accept that a potential 
supplier, who had made known its interest in 
bidding on this requirement some months 
before, be thus deprived of such an 
Opportunity without compensation. In this 
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case, the Board noted that there were many 
contingencies that stood between the high 
likelihood that the complainant would have 
bid and the unknown likelihood of its winning 
the contract. 


Would the complainant’s bid have been 
responsive? If yes, would the complainant 
have been the lowest bidder? How many 
other bidders would there have been if a 
proper notice had appeared? What profit, if 
any, would the complainant have made, 
assuming it had won? The number of 
contingencies and the lack of any real way of 
knowing how these might have turned out, is 
such that it is not possible to determine with 
any assurance those probabilities. 


Award 


The Board awarded the complainant its 
reasonable costs relating to the filing and 
proceeding with the complaint. 


Recommendation 


In the circumstances, the Board concluded 
that the complainant was entitled to nominal 
damages only and established those at $450, 
being equivalent to the value of a year’s 
subscription to the GBO which is, after all, a 
known cost the complainant incurred to obtain 
something which, in this instance, the 
government’s error rendered useless to them. 


Status 


The compensation has been paid. 
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Jurisdictional Issues 


During its third year of operation, the 
Board encountered several issues relating to 
the interpretation of Part II of the FZAJA and 
associated instruments. In all cases, the issues 
dealt with subjects which questioned the 
Board’s jurisdiction in certain situations. A 
summary of these developments is included in 
this Report. 


Procuring by Means of Agents 


An issue arose surrounding the jurisdiction 
of the Board in connection with complaints 
No. D9OPRF6631-021-0017 and No. 
D90OPRF6631-021-0018. In these cases, 
representation was made that, since the 
procurement action complained about had 
been initiated by SEDCO, a provincial Crown 
Corporation, the Board had no jurisdiction. 
The Board noted that, in this case, the 
National Research Council (NRC) was the 
governmental institution attempting to fulfil 
its need and that the NRC is a covered entity 
for Canada as identified in Annex 1304.3 of 
the FTA. The consequence is that all of its 
goods procurements that come within the 
scope of the Agreement must be carried out in 
the manner prescribed therein. The fact that 
the NRC used a non-federal government agent 
does not, in the Board’s opinion, absolve in 
any way the governmental institution from the 
obligation to comply with the FTA. 


Procuring by Means of Leasing 


A secondary jurisdictional issue arose in 
relation to the same cases mentioned above, 
namely that a procurement of the nature of the 
one being complained of (a lease of equipped 
space) is not covered by the FTA as it is a 
service contract. The Board determined that 
the proposed arrangement was for the lease 
of: (a) a modest addition to laboratory floor 
space; and (b) two plant growth chambers and 
a plant growth room. Clearly, this 
procurement was primarily a lease for goods 
and therefore the Board determined it had 
jurisdiction since the FTA applies to 
procurement of products by such methods as 
purchase or lease, rental or hire-purchase, 
with or without an option to buy. 


Late Filing 


The issue of late filing was raised by the 
government in a number of complaints (No. 
E91PRF6641-021-0003, No. E91PRF6631- 
021-0002 and No. D91PRF6621-021-0021). 
To clarify this matter, the Board indicated that 
it takes seriously its responsibility to provide, 
on the one hand, a “user-friendly service” 


insofar as the protestor is concerned, matched 
by its recognition of the needs of the 
government to proceed with its procurement 
programs without being unnecessarily 
delayed, all of this recognizing the 
requirements in section 23 of the Regulations 
dealing with the Time Limit for Filing a 
Complaint. The Board will be guided by 
these principles. On the same subject, the 
Board indicated that, in its opinion, there was 
little merit in the government systematically 
invoking jurisdictional issues dealing with late 
filing as the Board conducts a thorough 
review of this aspect of its jurisdiction early 
on in the investigation process of each 
complaint. If the government believes the 
Board has erred in exercising its discretion, 
the Board believes these challenges would 
more effectively be addressed by the Federal 
Court of Canada, as appropriate. 


Clients * Identify and ¢ Formulate requisition, i.e. 
define needs generic description of need and 
request to procure 
¢ If restricted sourcing required, 
| provide rationale and justification 
Contracting * Receive requisition 
Agents ¢ Clarify as needed 
¢ Review factors affecting 
sourcing methods and strategy 
¢ Determine sourcing 
Potential 
Suppliers 


Phases Pre-Solicitation / Pre-Notification 


* Confirm needs correctly 
expressed 

+ Provide additional 

information as required 
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¢ Finalize solicitation 
documents including: 

- sourcing 

- description of needs 

- evaluation criteria 

- applicable rules 


¢ Prepare NPP 
or ACAN 
for GBO 
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¢ Monitor GBO 

¢ Request bid set 

¢ Seek clarification 
as needed 

* Prepare offer 

¢ Send offer 


————_——a 


Tendering / Bidding 


° “provide all potential suppliers equal 
Basis of access to pre-solicitation information and 
Complaint equal opportunity to compete in pre- 


notification phase;”(FTA Article 1305:2:a)) 


The Bid Solicitation 
and Contract Award 
Process 


he above diagram is provided strictly as a 
guide to assist the reader in understanding 
the Bid Solicitation and Contract Award 
process. It is, therefore, not compre- 
It describes the 
main activities of each of the key players and their 
sequencing through the four phases of the process. 
Also, it spells out for each phase of the process the 
government’s obligation towards potential 
suppliers as stated in Article 1305 of the Canada- 
United States Free Trade Agreement. Any breach 
of these obligations is a valid basis for complaint. 


hensive nor is it authoritative. 
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“provide all potential suppliers equal 
opportunity to be respon-sive to the 
requirement of the procuring entity in 
the tendering and bidding phase;” 
(FTA Article 1305:2.b)) 


As well, below are a number of useful definitions 
and summary information about a limited number 
of widely use acronyms. 


CLIENT: 

Any government organization or “entity” and its 
successor entities listed for Canada in 
Annex 1304.3 of the FTA. 


CONTRACTING AGENT: 
Any person or organization acting as contracting 
authority for or on behalf of any client. 


POTENTIAL SUPPLIER: 

An actual or prospective bidder from Canada or 
the United States whose direct economic interest 
has been or would be affected by the award of a 
contract or the failure to award a contract. 


¢ Conduct or participate 
in technical evaluation 


(i.e. assess technical 
compliance, etc.) 


Oe ee eee ee eee eres Sere rer rere eee ere 


¢ Award contract 
to winner 


¢ Receive offers 
¢ Evaluate offers 

* Rank offers 

* Recommend for approval 


¢ Inform unsuccessful 
bidders 


¢ Send contract for 
signature 


¢ Sign contract 


Qualification / Evaluation & Award 


“use decision criteria in the qualification of potential suppliers, 
evaluation of bids and awarding of contracts, that: 

i) best meet the requirements specified in the tender documentation, 
ii) are free of preferences in any form in favour of its own goods, and 
iii) are clearly specified in advance;” (FTA Article 1305:2:c)) 


NPP: 

Notice of Proposed Procurement. A notice which 
constitutes an invitation to participate in a 
competitive action and which normally contains a 
description of the subject-matter of the proposed 
procurement, the time limits for the submission of 
offers, and the address where the solicitation 
documents may be obtained. Such notices are 
published in the GBO, generally at least 40 days 
prior to bid closing. 


ACAN: 

Advance Contract Award Notice. Notice of 
government intent to contract on a sole source 
basis. In addition to signalling the basis for the 
government’s decision to go sole source, it is 
designed to elicit interest from potential suppliers, 
as the case may be, for consideration by the 
government. 


* Receive copy of 
signed contract 


SOOO ewer ereeneneeressarensenehoceecenenesenseessesenseasaeseeeneeeseeseeetseesseseeneseneEesesetssesesetsesetseenesersbeneeesuseseass 


¢ Prepare CAN 


for GBO 


¢ Consult GBO 


Post-Award 


“promote competition by making available information 
on contract awards in the post-award phase.” 


(FTA Article 1305:2.d)) 


CAN: 

Contract Award Notice. A notice to be published 
in the GBO within 60 days of contract award, 
identifying the contract awardee, the goods 
acquired, and the value of the award. 


GBO: 

Government Business Opportunities. A daily 
publication by Supply and Services Canada, 
designated as the official publication to serve 
notices as required under the FTA and GATT. 
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The Board’s Mandate and Powers 


stablished under Part II of the Free 

Trade Agreement Implementation 

Act, the Board is an independent 

administrative tribunal with no direct 
interest in government procurement other than 
ensuring fair treatment for suppliers interested 
in doing business with the Government of 
Canada. 


The Board has, with respect to attendance 
at hearings, the swearing in and questioning of 
witnesses, the production and inspection of 
documents, and the enforcement of its orders, 
the powers of a superior court of record. 


Canadian and U.S. suppliers who believe 
that Canadian governmental institutions have 
not treated them fairly in the bidding process 
or the awarding of contracts can lodge a 
written complaint with the Board within time 
limits laid down in the Regulations. The 
Regulations require proceedings to be dealt 
with “as informally and expeditiously as the 
circumstances and considerations of fairness 
permit.” 


For the complainant’s part, the challenge 
will be allowed to proceed if complete and 
valid documentation is made available within 
specific time limits. The Board’s decision to 
accept a complaint for investigation has to 
take the following points into consideration: 


1. the procurement had an estimated value 
between $29,000 and $204,000 (as 
adjusted every two years) at the time of 
solicitation; 


2. the goods are being procured by a 
covered entity (these include most federal 
departments and some agencies, such as 
the Canada Post Corporation, but 
Transport Canada, Fisheries and Oceans, 
and Communications Canada are 
excluded, as are any goods considered 
necessary for national security or national 
defence purposes); 


3. the procurement relates to goods, i.e. the 


service component must be incidental to 
the acquisition of the goods and less than 
50 per cent of the total value; 


4. the complainant is a potential supplier 
who is an actual or prospective bidder 
with a direct economic interest in the 
procurement. 


Where the Board decides to commence an 
investigation and a contract has not yet been 
awarded, the Act provides that the Board may 
order the governmental institution to postpone 
award of contract, unless it certifies that “the 
procurement is urgent or that a delay would 
be prejudicial to the public interest.” 


The Board is required to make a 
determination within 90 calendar days of 
receiving a complete and valid complaint. 
There is also a provision for an “Express 
Option” in which the time frame is halved. 


The Board can recommend to the 
procuring agency a number of remedies 
including the reissuing or re-evaluation of the 
tenders, termination of the contract and its 
award to the complainant, or the award of 


compensation to a complainant. It can also 
award reasonable costs related to filing the 
complaint and preparing the bid. 
Alternatively, it can dismiss the case. 


Within the context of a written 
determination on a complaint, the Board is 
also entitled to make recommendations to a 
governmental institution on any aspect of its 
procurement. 


The Act provides that a governmental 
institution shall endeavour to implement the 
recommendations of the Board to the greatest 
extent possible, Any government agency that 
does not intend to implement the 
recommendations in full must document its 
reasons within 10 days. The Board is required 
to report this to Parliament in its Annual 
Report, along with the details of all other 
cases that come before it during the year. Any 
refusal to accept the Board’s 
recommendations in full or in part does not 
affect the awarding of costs. 


How the Board Operates 


The Organization 


he Board can have up to five 

members, including a chairman, all 

of whom are appointed by the 

Governor-in-Council. Their term is 
not to exceed five years but members can be 
re-appointed. Under the Regulations, they 
must have knowledge and experience related 
to public-sector procurement. The Board 
reports to Parliament through the Minister of 
Consumer and Corporate Affairs. The 
Chairman is the Chief Executive Officer and 
is responsible for the Board’s operations. 
During 1991, the Chairman was the only 
appointed member. 


The Secretary to the Board, under the 
general direction of the Chairman, provides 
day-to-day support services to the 
organization. This includes giving policy 
advice and overseeing the technical work of 
investigating complaints and coordinating 


Chairman of the Board 


General 
Counsel to 
the Board 


Director, Research 
and Analysis 
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communications activities. The Secretary also 
exercises authority over the staff, manages the 
budget and oversees the preparation of the 
Annual Report. 


The General Counsel reports to the 
Chairman, and gives legal advice to the Board 
and staff on questions of law, procedure, and 
interpretation. 


The Director, Research and Analysis 
oversees the investigation of complaints by 
potential suppliers and the preparation of 
cases for presentation to the Board. 


The Director, Cost Determination is 
responsible for assisting the Board in 
determining what costs, if any, as claimed by 
the complainant, should be allowed. 


The Registrar looks after all 
documentation and correspondence to and 
from the Board, and makes arrangements for 
holding hearings. 


Members 
of the 
Chief Executive Officer Board 


Secretary to the Board 


Director, 


Registrar 


Determination 


The Process 


This is a supplier-initiated, complaint- 
driven system. Once the basis of the 
complaint is discovered (see flow chart 
below), there are two paths that a potential 
supplier may follow. The complainant may 
choose to take its complaint to the 
governmental institution or to have the 
Procurement Review Board consider the 
complaint in the first instance. 


If the complainant is not satisfied with the 
response received from the governmental 
institution, or if the complainant chooses not 
to pursue this option and files directly with the 
Board, then the Board reviews the complaint 
in accordance with its Regulations. First, the 
complaint is checked against the criteria for 
filing. The complainant is advised of any 
deficiencies in the complaint so that they may 
be corrected within the specified time limit. 
Once the complaint is admissible as filed, 
the complainant is sent a formal 
acknowledgement of receipt and the 
governmental institution is sent a copy of the 
complaint. 


In accordance with the Regulations, the 
Board has five days to determine whether the 
complaint will be accepted as valid. During 
that period, the Board considers whether it 
will order the governmental institution to 
postpone awarding the contract until the 
investigation is complete. (If the 
governmental institution certifies within two 
days, in writing, that the procurement is 
urgent or that a delay would be prejudicial to 
the public interest, the Board will not make 
the above “Stop Award Order”.) 


The Board reviews the complaint for its 
features that affect jurisdiction, i.e. the 
estimated value and eligibility of the 
procurement and of the supplier. If the 
complaint was filed within the specified time 
limits and if it meets with the criteria as 
spelled out by the Board’s Regulations, then 
the investigation starts. If, on the other hand, 
the complaint has been determined to be 
invalid (i.e. either because the Board has no 
jurisdiction or the complaint is frivolous, 
vexatious or made in bad faith), the Board 


dismisses it. 


Addressing the Complaint 


not satisfied 


| Complaint filed 
with PRB 


eas optional -- 


Complainant goes to 
governmental institution 


satisfied 


Complaint withdrawn > . 
— determined 


Complaint 
invalid 


reviewed 


meets criteria 


“cs COMPIANE oa 


PRB notifies 
governmental institution, 
considers “Stop Award 


Order”, publishes notice of 
complaint, starts 
investigation 


Governmental institution PRB sends report Complainant comments 
responds with report to complainant on report 


Governmental institution 


Preliminary Investigation 
Report prepared and 
distributed to parties 


and complainant 
comment on report 


Investigation Report insufficient or 
reviewed by the Board disputed evidence 


sufficient evidence 


Board makes a 
determination 


Hearing held 
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If the complaint has been accepted as 
valid, a copy is sent to the contractor (if 
applicable) and to any intervenors of record. 
An official notice of the complaint is also 
published in the Canada Gazette Part I and 
in Government Business Opportunities. 


As per the Board’s Regulations, the 
governmental institution has 25 days after 
receipt of its copy of the complaint to file a 
report with the Board responding to the 
allegations made. The Board sends a copy 
of the governmental institution’s report to 
the complainant who in turn has seven days 
to submit comments. These comments are 
then forwarded to the governmental 
institution and any intervenors. 


Concurrently, the Board’s staff conducts 
an investigation by interviewing any parties 
or individuals who can provide further 
substantiation and insight and by examining 
various files and other documents. 


Once this stage of the investigation has 
been completed, a Preliminary Investigation 
Report is prepared and distributed to the 


parties and any intervenors of record. The 
parties have five days to submit comments 
on the report. After the five-day period, the 
Board reviews the Investigation Report 
which consists of the Preliminary 
Investigation Report and the parties’ 
comments thereon, and the Governmental 
Institution Report and the complainant’s 
comments thereon. The Board decides 
whether it now has sufficient evidence to 
make a determination, or whether a hearing 
should be held if, for example, certain 
evidence is unclear or in dispute. If the 
Board chooses to hold a hearing, interested 
parties are notified and pertinent witnesses 
are requested to attend. 


The Board then makes a determination, 
which, if the complainant prevails, may 
consist of recommendations to the 
governmental institution and the awarding 
of costs to the complainant. 


Appendix A 


Summary of Complaint Activity, 1989 - 1991 


YEARS 1989 1990 1991 TOTAL 
CASES DECIDED WITHOUT 
WRITTEN DETERMINATIONS 
Solved by Parties 2 1 3 
No Jurisdiction 3 6 12 21 
Withdrawn 2 2 
Late Filing 1 2 3 
No Valid Basis 4 4 
Abandoned While Filing 2 3 5) 
CASES DECIDED BY 
WRITTEN DETERMINATIONS 
No Valid Basis 1 3 4 
Not a Potential Supplier 2 2 
Upheld on Merit 2 11 5 18 


TOTAL COMPLAINTS } 21 34 62 


Appendix B 


Financial Statement Mes 

Forecast Actual 

1991-92 1990-91 
Personnel 796 867 
Goods and Services 
Transportation and communications 100 62 
Information 95 31 
Professional and special services 211 123 
Rentals 15 6 
Purchased repair and upkeep 5) 2 
Utilities, materials and supplies 35 32 
Other subsidies and payments 10 2 

471 - 258 —_ 

Total operating 1,267 1,125 
Capital 20 17 
TOTAL PROGRAM 1,287 1,142 


Person-years / 10 10 


Appendix C 


Procurement Review Board of Canada 
BOARD 


Gerald A. Berger, Chairman and Chief Executive Officer 
Nancy Gabler, Secretary 


STAFF OF THE BOARD 


Jean Archambault, Secretary to the Board 

Allan Cracower, General Counsel 

Randolph W. Heggart, Director (Research and Analysis) 
Barry McBride, Director (Cost Determination) 

Danielle Beaulieu, Registrar 

Karen Blackburn 

Marie Chalifoux 

Estelle Lane 

Sandra McNeil 

Jo-Ann Tremblay 


The Board’s mailing address is: 


The Procurement Review Board of Canada 
P.O. Box 1533 

Station B 

Ottawa, Ontario 

K1P 6P6 


The Board is located at: 
Sth Floor 


60 Queen Street 
Ottawa, Ontario 


Telephone: (613) 990-1988 
Facsimile: (613) 992-3686 


Note: A formal complaint should be sent to 
THE REGISTRAR at either of the above addresses. 
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CHAIRMAN’S MESSAGE 


The year 1992 was marked by two key developments affecting the 


future of the Procurement Review Board of Canada (Board) and third 
party bid dispute resolution. 


The government announced its intention in its February Budget of 
1992 to merge the Board with the Canadian International Trade 
Tribunal. A Bill was tabled in Parliament, last November, to provide 
legislative authority for the integration of the Board and the Canadian 
International Trade Tribunal. The Minister of Finance has replaced 
the Minister of Consumer and Corporate Affairs as the minister 
responsible for the Board and plans for the merger are well under 
way. 


The proposed legislation provides for extension of the Board’s 
jurisdiction beyond the current coverage provided in the Canada-U.S. 
Free Trade Agreement (FTA). The new law will allow extension of 
the bid protest process to undertakings that may flow from the GATT 
Multilateral Trade Negotiations, the North American Free Trade 
Agreement, the federal government’s Open Bidding System and the 
Intergovernmental Agreement on Government Procurement. 


During 1992, the number of complaints received by the Board 
increased from the previous year by 20% (from 34 to 41). This year, 
the average time for the Board to reach a decision was 67 days, a 
period well within the prescribed 90-day limit. 


The number of complaints received by the Board over the past 
four years totals 103. In excess of 65% of the complaints received by 
the Board to date have been decided without a written determination. 
Most of these have been dismissed for lack of jurisdiction, late filing 


lil 


or lack of a "valid basis". Eleven complaints were abandoned while 
filing and three were resolved by agreement between the parties. 
Thirty-three of the complaints were decided after investigation and by 
means of written determinations. Of these, 25 were upheld on their 
merit. 


In 1992, the cases decided by the Board dealt mainly with two 
broad areas, the use of restrictive specifications in soliciting bids and 
the improper evaluation of offers received from potential suppliers. 
No decision of the Board was appealed and all recommendations made 
to the government were accepted and implemented to the extent 
possible. 


I would like to thank the Board’s staff for its support. It has 
carried out its responsibilities effectively and professionally. I wish 
also to acknowledge the contribution of the Board’s former Chairman, 
Gerald A. Berger, in establishing the Board. Not only did he establish 
the first formal and independent bid protest system in the federal 
government but, in his role as Chair, he set a standard of fairness and 
transparency which will serve the procurement community well in the 
future. 


THE BOARD’S MANDATE AND POWERS 


Established under Part II of the Canada-United States Free Trade 
Agreement Implementation Act (Act), the Board is an independent 
administrative tribunal whose objective is to ensure fair and equitable 
treatment for Canadian and U.S. suppliers interested in doing business 
with the Government of Canada. 


The Board has, with respect to attendance at hearings, the 
swearing in and questioning of witnesses, the production and 
inspection of documents, and the enforcement of its orders, the 
powers of a superior court of record. 


Suppliers who believe that a Canadian governmental institution has 
not treated them fairly in the bidding process or the awarding of 
contract may file a written complaint with the Board. The 
Procurement Review Board Regulations (Regulations) require 
proceedings to be dealt with as informally and expeditiously as the 
circumstances and considerations of fairness permit. 


Complaints are allowed to proceed if complete and valid 
documentation is made available within specific time limits. The 
Board’s decision to accept a complaint for investigation has to take the 
following points into consideration: 


1. the procurement is for goods and has an estimated value between 
$29,000 and $204,000 (as adjusted every two years) at the time of 
solicitation; 


2. the goods are "eligible goods" being procured by a "covered 
entity" as specified in the FTA. With the notable exception of 
military equipment most goods are "covered". "Entities" include 
most federal departments. However, the Departments of 
Transport, Fisheries and Oceans, and Communications are 
excluded; and 


3. the complainant is a potential supplier who is an actual or 
prospective bidder with a direct economic interest in the 
procurement. 


Where the Board decides to commence an investigation and a 
contract has not been awarded, the Act provides that the Board may 
order a delay in the award of the contract, unless the buying agency 
certifies that the procurement is urgent or that a delay in the 
procurement would be prejudicial to the public interest. 


Generally the Board is required to make a determination within 
90 calendar days of receiving a valid complaint. 


If the Board upholds the complaint, it can recommend to the 
procuring agency a number of remedies including: the reissuing or 
re-evaluation of the tenders, termination of the contract and its award 
to the complainant, or the award of compensation to a complainant. It 
can also award reasonable costs related to filing and proceeding with 
the complaint and preparing the bid. 


Within the context of a written determination on a complaint, the 
Board is also entitled to make recommendations to a governmental 
institution on any aspect of its procurement policies or procedures. 


The Act provides that a governmental institution shall endeavour 
to implement the recommendations of the Board to the greatest extent 
possible. Any government agency that does not intend to implement 
the recommendations in full must document its reasons within 
10 days. The Board is required to report this to Parliament in its 
Annual Report, along with the details of all other cases that come 
before it during the year. Any refusal to accept the Board’s 
recommendations in full or in part does not affect the awarding of 
costs. 


THE PROCESS 


This is a supplier-initiated, complaint-driven system. Once the 
basis of the complaint is known (see flow chart, page five), there are 
two paths that a potential supplier may follow. The complainant may 
choose to take its complaint to the governmental institution or to have 
the Board consider the complaint in the first instance. 


If the complainant is not satisfied with the response received from 
the governmental institution (complaint denied), or if the complainant 
chooses not to pursue this option and files directly with the Board, the 
Board reviews the complaint in accordance with the Regulations. 
First, the complaint must meet the criteria for filing. The complainant 
is advised of any deficiencies in its complaint so that they may be 
corrected within the specified time limits. Once the complaint is filed, 
a formal acknowledgement of receipt is sent to the complainant and a 
copy of the complaint is sent to the governmental institution. 


The Board has five days to determine whether the complaint will 
be accepted as valid. During that period, the Board considers whether 
it will order the governmental institution to postpone awarding the 
contract until the investigation is completed. However, if the 
governmental institution certifies within two days, in writing, that the 
procurement is urgent or that a delay would be prejudicial to the 
public interest, the Board will not issue a "Stop Award Order". 


The Board then reviews the complaint from a jurisdictional 
perspective, taking into consideration the estimated value and 
eligibility of the procurement and the eligibility of the supplier. If the 
complaint was filed within the specified time limits and meets the 
criteria as spelled out in the Regulations, an investigation is 
undertaken by the Board’s staff. If a complaint is found to be invalid 
(because the Board has no jurisdiction or the complaint is frivolous, 
vexatious or made in bad faith), the Board dismisses it. 


If the complaint is accepted for investigation, a copy is sent to the 
contract awardee (if applicable) and to any intervenors on record. An 
official notice of the complaint is also published in the Canada 


Gazette, Part I and in the Department of Supply and Services (DSS) 
publication, Government Business Opportunities. 


The governmental institution has 25 days after being sent a copy 
of the complaint to file a report with the Board responding to the 
allegations made. The Board sends a copy of the Governmental 
Institution Report to the complainant and any intervenor who in turn 
have seven days to submit comments. These comments are then 
forwarded to the governmental institution, the complainant and any 
intervenor. 


Concurrently, the Board’s staff conducts an investigation by 
interviewing parties or individuals who can provide further 
substantiation of and insight into the complaint and by examining 
documentary evidence. 


Once this stage of the investigation has been completed, a 
Preliminary Investigation Report is prepared and distributed to the 
parties and any intervenor. Thereafter, the parties have five days to 
submit comments on the report. After the five-day period, the Board 
reviews the Investigation Report which consists of the Governmental 
Institution Report and the complainant’s comments thereon and the 
Preliminary Investigation Report and the parties’ comments thereon. 
The Board decides whether it has sufficient evidence to make a 
determination or whether a hearing should be held (when evidence is 
unclear or in dispute). If the Board chooses to hold a hearing, 
interested parties are notified and witnesses may be requested to 
attend. 


The Board makes a determination, which, if the complainant 
prevails, may consist of recommendations to the governmental 
institution and the awarding of costs to the complainant. 


Addressing the Complaint 


its optional -- 


not satisfied 
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with PRB 
Complaint 
reviewed 
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governmental institution 


satisfied 


determined 
invalid 


PRB notifies 
governmental institution, 
considers “Stop Award 
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complaint, starts 
investigation 


Governmental institution PRB sends report Complainant comments 
responds with report to complainant on report 


Governmental institution Preliminary Investigation 


Report prepared and 
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reviewed by the Board disputed evidence 


sufficient evidence 
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YEAR IN REVIEW 


DISPOSITION OF COMPLAINTS 


An complaints initiated with the Board are registered as active 


cases until such time as they are dealt with and considered "closed". 
Cases which are closed can be listed under either of two categories. 


The first covers those cases decided by the Board without a 
written determination. The second includes those cases accepted for 
investigation, which were investigated and then decided by written 
determinations of the Board. Table 1 is a tabulation of the 37 cases 
which were closed during the year and their disposition. In addition, 
four cases received during the year were still in progress at the end of 
the year. A synopsis of all closed cases can be found immediately 
following this tabulation. 


TABLE 1 - 
SUMMARY OF Category 1: Cases Decided Without a Written Determination 
COMPLAINT 
ACTIVITY Complaints abandoned by the complainant 
CUES sne fine Process mm mene. Beteee Mee ELS aol k. we qi 
Commplaimnts?solved: betweenpartiesty 5.7 Wa we. 3 
Complaints dismissed because they dealt with procurements 
falling outside of the Board’s jurisdiction. .............. 12 
Complaints dismissed because of late filing .............. 3 
Complaints dismissed because they lacked a valid basis ....... 2 


Category 2: Cases Decided by Written Determination 


Complaints not sustained because they lacked a valid basis .... . p 
Complaints sustaticd On gneil Miers «ewan ee we oe, el 7 


Complaints:iniprogressratiyeanend’ Glave Ge ae... 4 


Complaints 
Abandoned 
While Filing 


Solved 
Between the 
Parties 


Lack of 
Jurisdiction 


CASES DECIDED WITHOUT A WRITTEN 
DETERMINATION 


Sometimes complaints are received which contain deficiencies that 
preclude them from being properly filed. In these instances, the Board 
informs the complainant of the deficiencies in its complaint. In most 
cases, the complainant submits the additional information. However, 
there are cases where the complainant fails to correct the deficiencies. 
This occurred in seven cases. These complaints are considered 
"abandoned while filing". 


Three complaints were resolved between the parties. One was 
withdrawn after the complainant obtained additional information from 
the government. The other two were withdrawn after agreements were 
reached between the complainants and the government. In one of 
these cases, the government decided to reopen the requirement to 
competition using non-restrictive specifications. In the other case, the 
government agreed to re-evaluate the offers. In each of these cases, 
the government’s actions eliminated the basis of the complaint. 


In 12 cases, the Board decided it did not have jurisdiction to hear 
the complaints. Four of these cases related to procurements having 
estimated values exceeding the upper threshold of $204,000. Another 
procurement had an estimated value below the lower threshold of 
$29,000. Four complaints related to procurements, for the Department 
of National Defence and the Royal Canadian Mounted Police, for 
goods which are excluded from coverage under the FTA. Two 
complaints concerned the procurement of goods on behalf of non- 
covered entities under the FTA, namely the Department of Transport 
and the Government Telecommunications Agency of the Department 
of Communications. 


Finally, one complaint related to a procurement that was for 
services and was, therefore, not covered under the FTA. 


Late Filing 


Lack of Valid 
Basis 


In three cases, the Board did not accept complaints for investigation 
because they were received after the expiry of the time limit allowed 
for filing. In one case, the complaint was filed some 47 days after the 
complainant had attended a debriefing session given by DSS at which 
time the alleged grounds for complaint were disclosed. In a second 
case, the complainant filed its complaint more than 10 days after it 
had knowledge of the basis of the complaint. In the third case, the 
complainant had known for some time about certain grounds for 
complaining but did not take appropriate action until it knew about an 
additional ground to complain. The Board found that the complainant 
failed to meet the prescribed time limits on all counts. There is no 
requirement that a complainant should know all possible grounds 
before filing a complaint with the Board. 


Three complaints were received which, on their face, lacked a valid 
basis. The first complaint involved a discussion between the 
complainant, the government, and the contract awardee over the 
grounds for complaining. After a withdrawal of one of its concerns 
and after receiving the Governmental Institution Report, the 
complainant indicated to the Board that, though it was maintaining its 
position as stated in its complaint, it did not wish to proceed further. 
In the circumstances, the Board dismissed the complaint as, on its 
face, it no longer had a valid basis. 


The second complaint dealt with the fact that the complainant had 
failed to fill out the Statement of Eligible Goods form. Consequently, 
its offer was declared non-responsive by the government for not 
complying with this requirement, as set out in the solicitation 
document. The complainant alleged that the procedure requiring such 
a statement is useless and redundant. However, the FTA requires that 
a government entity know the origin of the goods being offered. This 
condition was clearly stated in the solicitation document, as was the 
consequence of a bidder not complying with this requirement. In the 
Board’s view, the government acted in accordance with the FTA and 
the solicitation document. The government’s actions, therefore, did 
not amount to a breach of any procedural requirement and, 
consequently, the Board decided that, on its face, there was no valid 
basis on which to base a complaint. 
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The last case concerned a complaint containing two allegations: 
that the evaluation of offers was done using unclear criteria, and that 
certain commercial rights vested in a particular supplier could have an 
impact on the true competitiveness of a future procurement action. 


The first allegation was resolved between the parties. In response to 
the second allegation, the Board determined that it was speculative in 
nature and, for that reason, declared the complaint to be without a 
valid basis. 


Sole Source 


CASES DECIDED BY WRITTEN DETERMINATION 


A complaint was filed by Encore Computer Ltd. (G92PRF6631-021- 
0001) of Gloucester, Ontario concerning a procurement by DSS on 
behalf of the National Research Council of Canada, for a 16-channel 
50 kHz/chn data acquisition system. The complainant alleged that the 
government, in "benchmarking" firms on a selective basis, and by 
proceeding on that basis to announce their intent to procure this 
requirement on a sole source basis, while Encore could also have 
provided the required goods, did not offer Encore an equal 
opportunity to compete for this need. 


Determination 

The complainant prevailed. The Board found that the government 
did not meet the conditions required to use single tendering. 
Consequently, they were never in a position to proceed with an 
Advance Contract Award Notice (ACAN) and, therefore, should not 
have done so. 


An ACAN is a notice of the government’s intent to contract on a 
sole source basis. The GATT Code provides for the limited use of 
single (or sole source) tendering: (a) when there is no response to 
open or selective tendering; (b) when it involves the protection of 
exclusive rights; (c) in cases of extreme urgency; (d) for additional 
deliveries by the original supplier intended either as parts replacement 
or as an extension of existing supplies or installations where a change 
of supplier would compel the entity to procure equipment not 
interchangeable with existing equipment; and (e) for prototypes, 
research, experiment, study or original development. 


An ACAN is designed to elicit expressions of interest in a potential 
procurement from potential suppliers which interest could then be 
considered by the government. 


ACANs, in the Board’s opinion, are not to be used to test certain 
government hypotheses that only one supplier can fulfil a requirement. 
The onus rests with the government to justify single tendering and that 
responsibility cannot be transferred to potential suppliers under the 
guise of testing hypotheses. ACANSs, the Board further noted, are not 


Al 


Restrictive 
Specifications 


to be used to replace the need to properly support the decision to go 
sole source. 


The Board awarded the complainant its reasonable costs related to 
the filing and proceeding with the complaint. 


Cancellation of the procurement action was recommended. If it was 
decided that the goods were still required, the Board recommended 
that they be purchased through open competition in accordance with 
the provisions of the FTA. 


Status 
The procurement action was cancelled by the National Research 
Council of Canada and was not reinstated. 


A complaint was filed by Kaysam Worldwide Inc. (D92PRF66K- 
238-0003) of Totowa, New Jersey concerning a procurement by DSS 
on behalf of the Department of the Environment for natural rubber 
weather balloons. The complainant alleged, in part, that the 
government’s procurement process, particularly the use of certain 
designations such as "single sourcing", "no substitute" and "strategic 
product", breached the requirements of the Act because these 
designations worked to defeat its efforts to respond to and to 
participate openly in this procurement. On that basis, the complainant 
claimed that the government denied it the right and equal opportunity 
to respond to the requirements of the procuring entity in the tendering 
and bidding phases. 


Determination 

The complainant prevailed. The Board acknowledged that the 
government and the complainant agreed that the procurement had not 
been carried out properly and that the government was ready to 
re-initiate this procurement. 


The Board awarded the complainant reasonable costs related to the 
filing and proceeding with the complaint. 


The Board recommended that this procurement be open to 
competition in conformity with the requirements of the FTA and the 
GATT Code. 


Status 

The procurement was reissued on a competitive basis and was the 
subject of a further complaint (see complaint by Kaysam under 
Evaluation of Bids, page 16). 


* OK KK K OK OK 


Two complaints were filed by Sweeprite Mfg. Inc. (G92PRF66K- 
021-0005 and G92PRF66K-021-0006) of Regina, Saskatchewan 
concerning two procurements by DSS for two street sweepers for the 
Department of the Environment, one each for the Jasper and Banff 
National Parks. The complainant alleged that the specifications 
outlined in the solicitation documents were restrictive and biased in 
favour of a particular supplier. 


Determination 

The complainant prevailed. The Board found that the specifications 
were written around a particular product, thus depriving other 
potential suppliers of an equal opportunity to be responsive to the 
requirements and to be awarded the contract. In its decision, the 
Board observed that if more time were spent by the government 
preparing performance-oriented specifications, government 
departments, in addition to fulfilling their operational needs, would 
have demonstrated their adherence to open, fair and transparent 
procurement procedures and, at the same time would encourage 
technological innovation and save taxpayers’ money. 


The Board awarded the complainant its reasonable costs relating to 
the filing and proceeding with these complaints and its reasonable 


costs of preparing its bids. 


The Board recommended that these procurements be reconsidered 
in order to enable the government to write the specifications and the 
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evaluation criteria properly so that the resulting competitions would be 
conducted in accordance with the FTA and the GATT Code. 


Status 
The Department of the Environment cancelled the requirements for 
the sweepers and revised the specifications. 


A complaint was filed by Navair Ltd. (G92PRF66M-021-0017) of 
Mississauga, Ontario concerning a procurement by DSS for the Royal 
Canadian Mounted Police for "IFR" communications service 
monitors. The complainant alleged that they are the exclusive 
Canadian distributor of IFR Inc. products and that the government in 
awarding the contract to a non-authorized agency acted improperly in 
that the non-authorized agency had no authority to accept and perform 
warranty on "IFR" products and, therefore, had no authority to place 
their name as being able to provide complete maintenance and repair 
services. 


Determination 

The complainant prevailed. The Board concluded that at the time 
the bids were opened, the bid from the eventual contractor was 
incomplete. In fact, five of the eight pages of its proposal were 
missing. These missing pages contained the agreement to the terms 
and conditions, the stores certification and warranty and 
wartranty/repair service. In the Board’s opinion, the contract 
awardee’s bid was missing critical information for its evaluation and, 
therefore, the bid should have been declared non-responsive. In the 
circumstances, the Board decided that the complainant should have 
been awarded the contract. 


The Board awarded the complainant its reasonable costs for filing 
and proceeding with this complaint and for preparing its bid. 


The Board recommended that the government terminate the contract 
and award it to the complainant. Alternatively, if the contract could 
not be awarded to the complainant, the Board recommended that the 
government present the Board with a proposal for compensation, to be 


developed jointly with the complainant, which the Board could then 
accept as being fair and reasonable in the circumstances. 


Status 

The government was unable to terminate the contract as the goods 
had already been delivered and were in use. The government and the 
complainant developed a proposal for compensation which was 
accepted by the Board. 


* OK K K KK 


A complaint filed by Marathon Management Company 
(D92PRF66W-021-0018) of Markham, Ontario concerning a 
procurement by DSS for hunting knives for the Department of 
National Defence. The complainant alleged that its bid and its goods 
were improperly assessed. More specifically, it claimed that its price 
was significantly lower than that of the company which was awarded 
the contract and that the product it offered met or exceeded in quality 
the specifications set out in the solicitation document. 


Determination 

The complainant prevailed. The Board found that the government 
used decision criteria in the evaluation of bids and in awarding the 
contract that were not clearly specified in advance. In particular, the 
Board noted that the formulation of certain terms and conditions in the 
Request for Proposals were expressed in a manner that made it 
impossible to determine whether certain evaluation factors and criteria 
were mandatory or not. 


In addition, it was determined that nowhere in the solicitation 
documents were there any references made regarding the proposed use 
of the knives, the methodology that would be applied in judging the 
offers of substitute products, and the relative weight to be attached to 
certain of the attributes. The Board concluded that, by so doing, the 
government denied the complainant a fair opportunity to be awarded 
the contract. 
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The Board awarded the complainant its reasonable costs for filing 
and proceeding with this complaint and for preparing its bid. 


The Board recommended that the contract be terminated, in whole 
or in part, depending on the state of delivery of the goods to the 
government, and that a new and proper solicitation be prepared, as 
required, for this and future stock replenishment. 


Status 
The government indicated they were unable to terminate the 
contract as delivery of the goods had already begun. 


KOK KOK KKK 


A complaint was filed by Kaysam Worldwide Inc. (D92PRF66K- 
238-0023) of Totowa, New Jersey concerning a procurement by DSS 
for natural rubber weather balloons on behalf of the Department of 
the Environment. The complainant alleged, in part, that the 
government denied them the right and equal opportunity to respond to 
the requirements of the procuring entity in the tendering and bidding 
phase as the specifications provided were identical to a particular 
product. The complainant further alleged that, as a consequence, these 
specifications worked to defeat their efforts to respond to and 
participate openly and competitively in the tendering, bidding, 
contract evaluation and award phases. 


Determination 

The Board determined that the part of the complaint dealing with 
the alleged restrictive specifications should have been known from 
review of the solicitation documents and, therefore, the complainant 
should have raised this issue within 10 days of such knowledge or 
imputed knowledge and no later than bid closing if that period were 
shorter. This was not done and that part of the complaint was declared 
untimely by the Board. 


With respect to the evaluation of offers and award of contract, the 
Board determined that the complainant was not unfairly treated in the 
evaluation of its bid. The Board noted that given no rule on the 


offering or evaluation of alternatives were contained in the solicitation 
document and taking into consideration the characterization of the 
specification requirement as mandatory, the contracting officer had no 
discretion to accept a product that did not meet every design feature 
of the specification. The complainant had expressed the view that, in 
the absence of a methodology to assess equal products, the 
government should have resorted to the use of common industry 
practice as a criterion for proposal evaluation. The Board concluded 
otherwise, stating that, where specific requirements are stipulated in 
solicitation documents, they override a practice that may be common 
to the industry. The complaint was dismissed. 


* KK K KK K 


A complaint was filed by Unicam Analytical Inc. (D92PRF6601- 
021-0027) of Mississauga, Ontario concerning a procurement by DSS 
for an atomic absorption spectrometer for the Department of 
Agriculture. The complainant alleged that the product offered by the 
contract awardee did not meet the specifications. 


Determination 

The complainant prevailed. The Board found that no equivalency 
assessment criteria or methodology were distinguishably set out in the 
solicitation document and that no systematic technical equivalency 
assessment of the products offered was conducted. Instead, the 
government used discretion in conducting the technical evaluation. In 
respect of certain items specified, the government’s evaluation 
concluded that the provision of an equivalent to those items was, in 
fact, optional. In other words, the government decided that certain 
items, said to be required in the solicitation document were not really 
needed. In the Board’s opinion, this resulted in unannounced and 
material changes in the statement of needs, thereby denying the 
complainant a fair chance to be awarded the contract. 


The Board awarded the complainant reasonable costs for filing and 
proceeding with this complaint and for preparing its bid. 
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A complaint was filed by Connors Diving Services (D92PRF66W- 
021-0033) of Lakeside, Nova Scotia concerning a procurement by 
DSS for compressor units, reciprocating, single compressor, designed 
for air application for the Department of National Defence. The 
complainant alleged that its bid was excluded for failing to meet 
factors that they had been informed by the contracting officer would 
not be required. The complainant further argued that they offered to 
supply the appropriate brand of compressor despite the government’s 
expressed views that such was not the case. Finally, the complainant 
was concerned that certain commercial rights vested in a particular 
supplier might affect the competitive process in the future. 


Determination 

During the investigation into this complaint, the government 
decided to hold a new competition for this requirement. The Board 
found that to have the requirement re-tendered effectively vitiated the 
first part of the complaint. With respect to the second part of the 
complaint to the effect that exclusive commercial rights vested in a 
particular supplier would affect competition to the complainant’s 
detriment, the Board found this argument to be speculative in nature 
and dismissed it as having no valid basis in the circumstances. 
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APPENDIX A 


COMMON ACRONYMS 


Is an invitation to participate in a competitive procurement which 
normally contains a description of the goods or services to be 
purchased, the time limits for the submission of bids, and the address 
where the solicitation documents may be obtained. Such notices are 
published in the Government Business Opportunities, generally at least 
40 days prior to bid closing. 


Is a notice of a government intent to contract on a sole source basis. 
It provides the basis for the government’s decision to go sole source, 
but also elicits expressions of interest from other potential suppliers 
which would then be considered by the government. 


Is a notice to be published in the Government Business Opportunities 
within 60 days of contract award, identifying the contract awardee, 
the goods acquired, and the value of the award. 


A publication by DSS, designated as the official publication to serve 
notices as required under the FTA and GATT. 


An automatic bidding system designed to allow all potential suppliers 
effective and equal access to government business opportunity. For 
FTA procurements, the OBS is complementary to the Government 
Business Opportunities which remains the official organ to serve 
notices. 


We 


SUMMARY OF COMPLAINTS 


APPENDIX B 
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YEARS 1989 1990 1991 1992 TOTAL 
CASES DECIDED WITHOUT WRITTEN DETERMINATION 

e Solved between the parties 2 0 1 0 3 
e Lack of jurisdiction 3 6 12 |W 33 
e Withdrawn 0 0 2 “i 

e Late filing 0 1 Z 3 

¢ No valid basis 0 0 4 3 ih 
e Abandoned while filing 0 Yu 3 6 i 
e SUB-TOTAL » a) 24 28 66 
CASES DECIDED BY WRITTEN DETERMINATION 

¢ No valid basis 0 1 pi 6 
¢ Not a potential supplier 0 0 2, 0 

¢ Upheld on merit Z 11 5 Hf 25 
e SUB-TOTAL 2 i 10 2 33 
In progress at year end 0 0 0 + 4 
TOTAL | 21 34 41 103 


APPENDIX C 


FINANCIAL STATEMENT 


($000’s) 

Forecast Actual 

1992-93 1991-92 
Personnel 831 774 

Goods and services 

Transportation and communications 55 50 
Information 25 65 
Professional and special services 63 1 
Rentals 10 3 
Purchased repair and upkeep 3) 2 
Utilities, materials and supplies ch) 33 
193 226 
Total operating 1,024 1,000 
Capital 20 3 
Total program 1,044 1,003 
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BOARD 
J. Craig Oliver, Chairman 


STAFF OF THE BOARD 
Jean Archambault, Secretary to the Board 
Allan Cracower, General Counsel 
Randolph W. Heggart, Director (Research and Analysis) 
Danielle Beaulieu, Registrar 
Marie Chalifoux 
Nathalie Dubois 
Estelle Lane 
Jo-Ann Tremblay 


THE BOARD’S MAILING ADDRESS IS 
The Procurement Review Board of Canada 
P.O; Box? 1533 
Station B 
Ottawa, Ontario 
K1P 6P6 


THE BOARD IS LOCATED AT 
5th Floor 
60 Queen Street 
Ottawa, Ontario 
Kits 
Telephone: (613) 990-1988 
Facsimile: (613) 992-3686 


A COMPLAINT SHOULD BE SENT TO: 
the REGISTRAR at either of the above addresses. 
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